City Of Appleton 100 North Appleton Street

Appleton, WI 54911-4799
www.appleton.org

AP Meeting Agenda - Final
Community & Economic Development Committee
Tuesday, November 5, 2019 4:30 PM Council Chambers, 6th Floor
SPECIAL
1. Call meeting to order
2. Roll call of membership
3. Approval of minutes from previous meeting
19-1661 CEDC Minutes from 10-23-19

Attachments: CEDC Minutes 10-23-19.pdf

4. Public Hearings/Appearances
5. Action Items
19-1662 Request to approve 2020-2021PY Community Development Block Grant

(CDBG) Community Partner Allocation Recommendations
Attachments: Alloc Recs Memo to CEDC 11-5-19.pdf

2020 CDBG Advisory Board Membership.pdf
CDBG Policy Adopted July 2015.pdf

2020 CDBG Community Partner & Simple Summary Recommendations.pdf

2020 CDBG Affordable Housing Project Recommendations.pdf

2020 CDBG Simple Summary Recommendations.pdf
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19-1663 Variance request to the Declaration of Covenants and Restrictions to allow
for restaurant use (with or without alcohol) at 2101 East Evergreen Drive
(Parcel #31-1-6622-00) in the Northeast Business Park Plat 3

Attachments: Memo on Variance Request for 2101 E Evergreen Drive NEBP Plat 3.pdf
Rollie Winter Letter 10-22-19.pdf

A1.0-Floor Plan_Elevations Winters Development.pdf

R1.0-3D-Renderings Winters Development.pdf
NEBP Plat 3 Covenants.pdf
CEDC 09-10-2007.pdf

Dev Agrmt Gateway of Appleton and Steve Winter June 2005.pdf
NEBP Plat 3 Map.pdf
AerialMap 2101EEvergreenDr.pdf

19-1571 Request to amend the Development Agreement with EP Development, Inc.
for Eagle Point located at 955 East John Street to incorporate updated
Phase Il (Eagle Court) at 975 East John Street in Tax Increment Financing
District No. 8

Attachments: Memo Amended DA Eagle Point Phase 2-Eagle Court.pdf

Eagle Point Development Agreement Amendment 10-28-19 FINAL.pdf

Eagle Point Development Agreement 3-7-17.pdf
Eagle Court-A100-SITE PLAN.pdf

Eagle Court-A201-FIRST FLOOR PLAN.pdf
Eagle Court-A301-BUILDING ELEVATIONS.pdf
Eagle Court-A302-BUILDING ELEVATIONS.pdf

TIF8.pdf

19-1668 Request approval of engineering services for wetland delineation of
Southpoint Commerce Park to be performed by R.A. Smith at a cost of
$20,300 with a contingency of $3,045, for a project total not to exceed
$23,345

Attachments: Memo on Southpoint Commerce Park Redelineation of Wetlands October 2019.
RA Smith Proposal Wetland Delineation SPCP October 2019.pdf
Map of Southpoint Commerce Park with Wetlands October 2019.pdf

6. Information Items
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7. Adjournment

Notice is hereby given that a quorum of the Common Council may be present during this
meeting, although no Council action will be taken.

Any questions about items on this meeting are to be directed to Karen Harkness,
Director, Community and Economic Development Department at 920-832-6468.

Reasonable Accommodations for Persons with Disabilities will be made upon Request
and if Feasible.
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City of Appleton 100 North Appleton Street

Appleton, WI 54911-4799
www.appleton.org

P Meeting Minutes - Final
Community & Economic Development
Committee
Wednesday, October 23, 2019 4:30 PM Council Chambers, 6th Floor
1. Call meeting to order

Meeting called to order at 4:30 p.m.

2. Roll call of membership

Present: 3 - Coenen, Reed and Alderperson Thao

Excused: 2 - Alderperson Lobner and Alderperson Van Zeeland

Others present:

Alderperson Alex Schultz, District #9

Dean Gazza, Director of Parks, Recreation & Facilities Management
John Bunks, Xavier High School

3. Approval of minutes from previous meeting

19-1568 CEDC Minutes from 10-9-19

Attachments: CEDC Minutes 10-9-19.pdf

Coenen moved, seconded by Alderperson Thao, that the Minutes be approved.
Roll Call. Motion carried by the following vote:

Aye: 3- Coenen, Reed and Alderperson Thao

Excused: 2- Alderperson Lobner and Alderperson Van Zeeland

4. Public Hearings/Appearances

5. Action Iltems
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19-1569 **CRITICAL TIMING** Request to accept the Amendment to the Offer to
Purchase from Messenger Property Management, LLC (MPM LLC)
and/or assignee to purchase only Lot 11 (removing Lot 5) in Southpoint
Commerce Park Plat 1, consisting of approximately 3.25 acres, now at a
purchase price of $130,000 ($40,000 per acre) and staff be authorized to
negotiate and execute a development or like agreement providing City
investment in the project of up to 50% of the land purchase amount (50%
of $130,000 = $65,000)

Attachments: Messenger Property Management Amendment to OTP Memo to

CEDC 10-23-19.pdf
WB-40 Amendment MPM LLC Lot 11.pdf

Messenger Property Management OTP Memo to CEDC 6-12-19.pdf

Messenger Property Management OTP Lots 5 & 11.pdf

Messenger Property Management OTP Lots 5 & 11 pages 4,5.pdf

SPCP Messenger Property Management Map.pdf
SPCP Deed Restrictions.pdf

Coenen moved, seconded by Reed, that the Report Action Item be
recommended for approval. Roll Call. Motion carried by the following vote:

Aye: 3- Coenen, Reed and Alderperson Thao

Excused: 2- Alderperson Lobner and Alderperson Van Zeeland

19-1570 The Community and Economic Development Committee may go into
closed session pursuant to State Statute §19.85(1)(e) for the purpose of
discussing real estate negotiations regarding the potential sale of Lots 5
and 11 in Southpoint Commerce Park Plat 1 and then reconvene into
open session

The Committee did not go into closed session.

City of Appleton Page 2


http://cityofappleton.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=14704
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=87cb8bcc-8907-4275-a62a-8c46274d3177.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=57b853eb-8ff6-4d65-a4d3-24c6d2d6bd91.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=73e2b14f-8764-4c08-bd14-ade041907c89.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=b8e8b795-5154-4784-80fe-9d7b1f779423.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=02ab6afb-d857-4f08-8f49-0c56dd9c2ea8.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=3986ee10-9772-48a0-854c-c231791a709d.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=1c70dd44-3e72-4038-8e14-0ed3e9c9c66e.pdf
http://cityofappleton.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=14705

Community & Economic Meeting Minutes - Final October 23, 2019
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19-0796 Resolution #5-R-19: Rededication and Revitalization of Soldier's Square

Attachments: #5-R-19 Soldier's Square PROPOSED REVISIONS 9-25-19.pdf
Reso #5-R-19 Memo to CEDC 9-11-19.pdf
#5-R-19 Soldier's Square.pdf
Soldier Square Ramp Deed Restriction Opinion 09-05-2019.pdf
Reso #5-R-19 Memo to CEDC 6-12-19.pdf
Original Deed from 1851.pdf

Historical Newspaper Articles.pdf
Muni Services Minutes 11-11-08.pdf
Council Minutes 11-19-08.pdf

Civil War Monument Condition Report.pdf

Excerpt from Comp Plan re Soldier Square-YMCA Park Ramp

Area.pdf
1922 Comprehensive Plan.pdf

Map of Streets-Area in 1922.pdf
#5-R-19 Soldier's Square AMENDMENT 10-2-2019.pdf

Referred to staff for comment on the amendment and consult with the authors of the
resolution to help identify areas in question and clarify language

Coenen moved, seconded by Reed, that the Report Action Item be referred to
staff. Roll Call. Motion carried by the following vote:

Aye: 3- Coenen, Reed and Alderperson Thao

Excused: 2- Alderperson Lobner and Alderperson Van Zeeland

6. Information Iltems

7. Adjournment

Coenen moved, seconded by Alderperson Thao, that the meeting be adjourned
at 4:54 p.m. Roll Call. Motion carried by the following vote:

Aye: 3- Coenen, Reed and Alderperson Thao

Excused: 2- Alderperson Lobner and Alderperson Van Zeeland

City of Appleton Page 3


http://cityofappleton.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=13935
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=b57fb298-c2ba-42e2-875d-010e1cde4210.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=e8920994-4886-43c2-88aa-a26baa7ca564.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=6f356b41-bf82-4799-8955-04c4f0a2ac81.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=5c6d56e2-8cbc-406a-aff0-8623df4ef2e8.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=5b0a0dd9-5799-4483-8ade-1109a45710a4.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=01123ebd-f427-4165-bc0f-e5db0a36ee44.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=fc557263-3a95-4716-829c-a8e07af08c59.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=cf5e51b1-62cc-455b-ac76-11093152db7c.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=f399853e-b4a7-4371-9336-72d247a002ab.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=070125e8-b6bf-4bb3-a62f-7c19712cbf9c.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=d5787c7c-e04d-42e9-a4ad-b4f13f8df5d6.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=0bd4d72f-7181-47e5-8d61-65b12396f1f0.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=5d713220-801f-4633-9ac3-7f257ebec66b.pdf
http://cityofappleton.legistar.com/gateway.aspx?M=F&ID=f3547733-8b79-41ad-a9bf-816fdcc2a5bc.pdf

MEMORANDUM

“...meeting community needs...enhancing quality of life.”

TO: Community and Economic Development Committee

FROM: Nikki Gerhard, Community Development Specialist

DATE: November 5, 2019

RE: Recgmmendations for 2020 Community Development Block Grant (CDBG)
Funding

Background. The estimated 2020 CDBG award listed in the 2020 City budget was $577,214. This
amount was estimated based on the most recent three years of awards. Staff determined the
allocations for the Homeowner Rehabilitation Loan Program, Appleton Housing Authority, and
administrative costs. The remaining amount was available for department projects and community
partners through a competitive application process. In 2017, Committee and Council approved an
allocation to an affordable housing project,that was to be managed internally by staff. Due to several
variables, the project was not able to progress as intended; and, therefore, an additional $200,000 was
made available to community partners for an affordable housing project.

Application Information. CDBG applications from City Departments were due to the Community
and Economic Development Department on August 30, 2019. One application was submitted and
was recently approved for the full request. CDBG applications [from both pools of funding] from
community partners for the 2020 program year were due to the Community and Economic
Development Department on September 30, 2019.

Nine applications were submitted under the routine annual allocation process. After awards were
allocated for City programs, administration, and the City Department project, the amount available to
allocate to the community partner applicants was $301,964.04. Only 15 percent of a grantee’s
allocation may be used for public service activities, per HUD regulations. In this instance, only a
maximum of $86,582 is projected to be available for public service activities. Because the Appleton
Police Department’s Summer of Services project fell under the public service category, the remaining
balance allowable to community partner applicants was $14,530.94. The total amount requested by
community partner applicants whose activities fell under the public service category was $34,530.94,
while the total amount requested by community partner applicants whose activities did not fall under
the public service category was $525,334. Please refer to the attachments for a specific breakdown
of the allocations.

A total of two applications were submitted under the affordable housing project special application
process. To be considered eligible, proposed projects must be incorporating “new’ additional housing
units onto the tax roll, either homeowner or rental. The total amount requested by community partner
applicants was $175,000. Please refer to the attachments for a specific breakdown of the allocations.



Application Review. The CDBG Advisory Board met on October 29, 2019. Members were asked to
review the applications and decide upon allocation amounts prior to the meeting. The allocation
amounts made by each board member were compiled and discussed at the meeting. Allocation
recommendations were agreed upon pursuant to this discussion.

Allocation Approval. The funding allocation recommendations for the Homeowner Rehabilitation
Loan Program, Appleton Housing Authority, and administrative costs, as determined by staff, the
allocation for the Appleton Police Department, and the allocation recommendations from the CDBG
Advisory Board for community partners are presented in the attached table for CEDC approval.

Staff recommends approval of the preliminary allocations, as presented.
The following attachments are provided for additional information on this action item.

Attached Documents:

1.) 2020PY CDBG Advisory Board membership

2.) CDBG Policy

3.) 2020PY Community Partner Application Award Recommendations

4.) 2020PY Affordable Housing Project Application Award Recommendations
5.) 2020PY Simple Summary of Award Recommendations

If you have any questions, please contact me at (920) 832-6469 or nikki.gerhard@appleton.org.
Thank you!
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City of Appleton
COMMUNITY DEVELOPMENT BLOCK GRANT

2020 CDBG ADVISORY BOARD
Tl Organization Contact

Tim Hanna Mayor City of Appleton Tim.hanna@appleton.org

Kyle Lobner President Common Council 3920 E Ashbury Dr, 54913
District13@appleton.org

Matthew Reed Chair CEDC Committee District8 @appleton.org

Marissa Downs Chair ARA 2520 E Applehill Blvd, 54913
marissadowns@gmail.com

Becky Boulanger Executive FVTC Foundation PO Box 2277, 54912

Director boulange@fvtc.edu
Sabrina Williams Commissioner | City Plan Commission | Sabrina.williamsrobins@tapfin.com
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II.

III.

B.

Community Development Block Grant (CDBG) Policy
Adopted 9/8/2008, Amended 5/24/2010, 10/3/2012, 12/19/2012, 7/15/2015

PURPOSE

To outline the following aspects of the local Community Development Block Grant (CDBG) Program: a)
elements to which the City of Appleton must adhere in order to comply with federal regulations; b) locally-
established guidelines; and c) priorities for subrecipient and City Program activity.

POLICY
The federal CDBG program was established with the passage of the Housing and Community
Development Act of 1974. CDBG funds are distributed to eligible governmental units in two forms:
(1). Entitlement grants directly to cities and counties, and;
(2). State grants, which involve annual competitions for non-entitlement communities.

Since 1975, the City of Appleton has received CDBG funds as an entitlement community. The amount of
CDBG funds received each year varies based on the appropriation approved by the U.S. Congress and the
number of governmental units eligible to participate. While the federal fiscal year operates from October 1
to September 30, the City selected April 1 to March 31 as its CDBG fiscal year. This selection was made as
the federal government generally does not release the aforementioned funds until springtime. Federal
oversight lies within the U.S. Department of Housing & Urban Development (HUD).

FEDERAL REGULATIONS
The citation reference from Title 24 Part 570 — Community Development Block Grants can be found in parentheses next to
each heading below. Please view that section for more information on the respective iten.

Federal Eligibility (24 CFR 570.201)
CDBG funds may be used for the following basic eligible activities:

(1). Acquisition (11). Housing Services

(2). Disposition (12). Privately-Owned Ultilities

(3). Public Facilities/Improvements (13). Homeownership Assistance

(4). Clearance/Remediation (14). Economic Development Assistance

(5). Public Services (15). Technical Assistance

(6). Interim Assistance (16). Institutions of Higher Education

(7). Payment of Non-Federal Share (17). Rehabilitation/Preservation (24 CFR 570.202)
(8). Urban Renewal Completion (18). Planning (24 CFR 570.205)

(9). Relocation (19). Administration (24 CFR 570.2006)

(10). Loss of Rental Income

Ineligible Activities (24 CFR 570.207)
The following activities may not be assisted with CDBG funds:
(1). Buildings (or portions thereof) for the General Conduct of Government

(2). General Government Expenses
(3). Political Activities

The following activities are not eligible for CDBG funding, but may be allowed under certain circumstances:
(1). Purchase of Equipment (3). New Housing Construction
(2). Operating/Maintenance Expenses (4). Income Payments
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C. Special Economic Development Projects (24 CFR 570.203)
CDBG funds may be used for special economic development activities in addition to other activities.
Special economic development activities include:

(1). Acquisition, construction, reconstruction, rehabilitation or installation of commercial or industrial
buildings, structures, and other real property equipment and improvements

(2). Assistance to a private for-profit business, including, but not limited to, grants, loans, loan
guarantees, interest supplements, technical assistance, and other forms of support, for any activity
where the assistance is appropriate to carry out an economic development project

(3). Economic development services, including, but not limited to, outreach efforts; screening of
applicants; reviewing/underwriting applications; preparation of all necessaty agreements;
management of activities; and the screening, referral, and placement of applicants for employment

D. National Objectives (24 CFR 570.208)
In order to qualify for funding, activities must meet one of three CDBG national objectives:

(1). Low & Moderate Income (LMI) Benefit

a. Abrea Benefit: activities available for the benefit of all the residents in a particular area, where at
least 51 percent of those residents are LMI persons.

b. Limited Clientele: activities benefiting a specific group (i.e. abused children, eldetly persons,
battered spouses), at least 51 percent of whom are LMI persons.

c.  Housing: activities carried out for the purpose of providing or improving permanent
residential structures that, upon completion, will be occupied by LMI households.

d. Job Creation/Retention: activities designed to create or retain permanent jobs where at least 51
percent of the jobs involve the employment of LMI persons.

(2). Slum & Blight Removal

a. Area Basis: activities undertaken to eliminate specific conditions of blight, physical decay, or
environmental contamination that are located in a designated area of distress, including
acquisition, clearance, relocation, historic preservation, remediation of environmentally
contaminated properties, or rehabilitation. Rehabilitation must eliminate conditions that are
detrimental to public health/safety; acquisition and relocation must be precursors to other
activities that eliminate blight.

b. Spot Basis: activities undertaken to eliminate specific conditions of blight, physical decay, or
environmental contamination at specific sites not located in designated blighted areas,
including acquisition, clearance, relocation, historic preservation, remediation of
environmentally contaminated properties, or rehabilitation. Rehabilitation must eliminate
conditions that are detrimental to public health/safety; acquisition and relocation must be
precursors to other activities that eliminate blight.

(3). Urgent Need
a. Activities designed to alleviate existing conditions of recent origin (18 months) that pose
serious threats to the health and welfare of the community; this objective may only be used
if the community cannot finance necessary activities with other sources.
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E. Categorical Limits
(1). Atleast 70 percent of CDBG funds utilized during three consecutive program years, as specified by

the grantee, must be expended for LMI benefit; the costs of planning and program administration
are excluded from this calculation. (24 CFR 570.200(2)(3))

(2). The amount of CDBG funds obligated for public service activities in each program year may not
exceed 15 percent of the total entitlement grant for that program year, plus 15 percent of the
program income received during the preceding program year. (24 CFR 570.201(e)(1))

(3). The amount of CDBG funds obligated for planning and administration activities in each program
year may not exceed 20 percent of the total entitlement grant for that program year plus the
program income received during that program year. (24 CFR 570.200(g))

F. Program Income (24 CFR 570.426)
The City may reuse any revenue generated from projects undertaken with CDBG funding towards other
eligible activities within the entitlement community. Furthermore, any program income earned by a
subrecipient or City Program may be retained by the subrecipient or City Program provided the income is
treated as additional CDBG funds and thus subject to all applicable federal and local requirements.

G. Fair Housing (24 CFR 570.601)
The Secretary of HUD requires that:

(1). Grantees must administer all activities related to housing and community development in a manner
to affirmatively further the policies of the Fair Housing Act. (Public Law 90-284)

(2). Entitlement communities shall conduct an Analysis of Impediments to Fair Housing Choice every
five years, take action to overcome the effects of the identified impediments and maintain records
reflecting the analysis and related actions taken.

H. Environmental Review Procedures (24 CFR 570.604)
The environmental review procedures outlined in 24 CFR part 58 must be completed for each CDBG
subrecipient and City Program activity, as applicable.

I Faith-Based Activities (24 CFR 570.200)
Religious or faith-based organizations are eligible to participate in the CDBG program. Local government
representatives and CDBG program administrators shall not discriminate against an organization on the
basis of its religious affiliation.

J. Submission Requirements (24 CFR 570.302)
CDBG entitlement communities must submit the following documents:
(1). Action Plan = annually
(2). Consolidated Annual Performance and Evaluation Report (CAPER) = annually
(3). Consolidated Plan => every three to five years, as chosen by the entitlement community
Creation of these documents must follow HUD requirements for content and citizen participation (see the
City of Appleton CDBG Citizen Participation Plan).

K. Location of Activities (24 CFR 570.309)
CDBG funds may be awarded to an activity outside the jurisdiction of the entitlement community only if it
can be determined that the activity directly benefits the entitlement community’s residents. Documentation
of these benefits must be provided before CDBG funds are awarded for the activity.
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L. Conflict of Interest (24 CFR 570.611)
No persons affiliated with the entitlement community (including subrecipients and City Programs) who
exercise or have exercised any responsibilities with respect to CDBG programming, or who are in a position
to participate in a decision-making process, may obtain a financial interest or benefit from a CDBG-assisted
activity (including subcontracts), either for themselves or those with whom they have business or immediate
family ties, during their tenure or for one year thereafter.

Iv. LOCAL PROGRAM GUIDELINES

A. Program Oversight
The Community and Economic Development Committee (CEDC) — composed of five aldermen appointed
by the Mayor — serves as the jurisdiction for Common Council oversight of the CDBG Program. Local
financial oversight lies with the City of Appleton Finance Department. Local administrative/ programmatic
oversight lies with the City of Appleton Community and Economic Development Department (CEDD).

B. Consolidated Plan Submission
The City of Appleton has elected to submit a Consolidated Plan to HUD every five years. The Citizen
Participation Plan provides for and encourages citizens to participate in the development of the
Consolidated Plan, which will begin approximately one year before the required submittal date.

C. Definitions

e Subrecipient — an entity charged with implementation of one or more activities funded with
Appleton CDBG dollars
® community partner subrecipient — local agencies awarded CDBG-funding to implement an
eligible activity via a competitive application process
® public services subrecipient — local agencies awarded CDBG-funding to implement an
eligible public service activity via a competitive application process
e Adjusted award — the amount of CDBG funds available to City Programs and subrecipients after
administration, fair housing, and audit allocations are deducted

D. Local Categorical Limits
The following limits expand upon federal categorical limits associated with the CDBG program:

(1). Atleast 70 percent of CDBG funds utilized over three program years must be expended for LMI
benefit; this excludes planning/CDBG administration activities.

(2). The amount of CDBG funds obligated for public service activities in each program year may not
exceed 15 percent of the adjusted award for that year.

(3). The amount of CDBG funds obligated for planning/ CDBG administration activities in each
program year may not exceed 20 percent of the total entitlement grant for that year.

(4). Any single award will not be less than $10,000.

E. Audit Requirements
Section 2 Part 200 of the Code of Federal Regulations and the State Single Audit Guidelines require major
state programs and federal programs to complete a single audit. The necessary amount for fulfilling these
requirements will be identified by the Finance Department and the City’s independent auditors. This
amount will be deducted from the estimated amount available for the program year and not included in the
estimates of the adjusted award.
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Fair Housing Setvices

In keeping with the spirit of federal fair housing requirements, an annual allocation for fair housing services
will be approved. This activity will be reported as an administrative expense, which claims no benefit. The
City of Appleton will utilize the award to contract with an independent entity qualified to provide residents
with a variety of fair housing services. This amount will be deducted from the estimated amount available
for the program year and not included in the estimates of the adjusted award.

Program Administration
HUD requires entitlement communities to provide for efficient and adequate administration of CDBG

programming. Administration costs may only include: salary/fringe, necessary training/travel, supplies and
telephone/postage, in addition to fair housing services and audit costs. The necessary amount for fulfilling
this requirement will be identified by the Community and Economic Development and Finance
Departments. This amount will be deducted from the estimated amount available for the program year and
not included in the estimates of the adjusted award.

Annual Allocation of CDBG Funding

The City of Appleton’s Program Year begins April 1 and concludes March 31 of the following year. Each
program year, administration, audit and fair housing costs, along with adequate funding for the Homeowner
Rehabilitation Loan Program, the Neighborhood Program and Appleton Housing Authority will be
subtracted from the annual entitlement award amount to determine the adjusted award. The adjusted award
will first be available to City of Appleton Departments/Programs/component units that wish to undertake
projects. After the City allocation process is complete, any remaining funds may be allocated to community
partner applicants.

City Allocation Process

Each year adequate funding will be allocated through the City Budget process to the following: Homeowner
Rehabilitation Loan Program, Neighborhood Program, Administration Costs and Appleton Housing
Authority. Then, other City of Appleton Departments will have the opportunity to submit an application for
CDBG funding. The application will include information relating to goals, outputs, budget/financing,
detailed activity descriptions, capacity and performance. CEDD staff, per HUD rules and regulations, will
perform an administrative review of each plan to ensure that:

Proposed activities are included within the listing of eligible activities (24 CFR 570.201)
Proposed activities do not fall within a category of explicitly ineligible activities (24 CFR 570.207)
Proposed activities will meet one of the national objectives of the program (24 CFR 570.200)
Proposed activities will address priority needs as identified in the Consolidated Plan

el

Upon completion of the administrative review, the plans will be presented to the CEDC. CEDC will also
review the submitted plans to ensure the proposed activities meet the four standards listed above and
allocate adequate funds for each plan. CEDC’s recommendation will then be presented to the Common
Council for approval.

Community Partner Subrecipient Allocation Process

The community partner application process will begin after allocations for City applications have been
approved, and end with recommended allocations being announced after Council approval. Applications
will be made available for approximately one month and should be submitted to the CEDD. All
applications must be received by the announced deadline; no exceptions will be made. CEDD staff will
perform an administrative review of each proposal, per HUD rules and regulations, to ensure the four
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standards listed under letter E. above, will be met if proposed activities are funded.

Upon completion of the administrative review, the proposals will be presented to the CDBG Advisory
Board which will review and make funding recommendations for each proposal. This Board will consist of
the following members:

1. Mayor

2. Common Council President

3. Chairperson of the Community and Economic Development Committee or committee designee

4. Chairperson of the Appleton Redevelopment Authority or committee designee

5. Representative from an Experienced Outside Funding Agency — on a rotating basis (i.e. United Way,
Community Foundation, JJ Keller Foundation, U.S. Oil Basic Needs Partnership)

0. Citizen member from the City Plan Commission

CEDD staff will supply the Board with applications and all appropriate guidelines along with a summary of
each proposal, and an explanation of the proposal score sheet. Board members are asked to allocate funding
among the applicants and return their allocations to CEDD staff who will compile all results and present
allocation recommendations at a Board meeting during which allocation amounts will be finalized. In
completing their funding recommendation, the Board will utilize an estimated CDBG entitlement award
dollar amount, which will be calculated based on past awards and any available information on HUD’s
future funding strategies. Funding recommendations from this Board will be presented as an Action Item to
the CEDC. CEDC’s recommendation will then be presented to the Common Council for final approval.

Estimated vs. Actual Entitlement Award
If there is a differential between the estimated award and the actual award, the CDBG Advisory Board will
be consulted and their recommendations will be presented to CEDC and Council for approval.

Subrecipient Agreement/Letter of Understanding/Training Session

Community partner subrecipients of CDBG funds must enter into a subrecipient agreement with the City of
Appleton. This subrecipient agreement serves as a formal contract addressing the various policies outlined
in this document, in addition to contract amount/term, reimbursement requests, accomplishment

reporting, monitoring, financial management guidelines, conflict of interest, and additional federal standards,
including lead-based paint regulations and the Davis Bacon Act. Furthermore, each City Program receiving
CDBG funds must sign a Letter of Understanding (LOU) indicating an understanding of the items above.
To ensure all parties understand the requirements of their agreement or LOU, a mandatory training session
will be held with new subrecipients before funds are released. Technical assistance from staff will be
available to all subrecipients throughout the program year.

Statement of Work

All subrecipients and City Programs shall submit a concise Statement of Work that illustrates an
implementation plan for their CDBG activity. This Statement, which will be attached to the subrecipient
agreement/LOU includes: national objective claimed, activity descriptions, intended beneficiaries (number
and type), detailed budget and location(s) of program-related activity.

Report Submissions

All subrecipients and City Programs are required to submit a report of their accomplishments with each
payment request during the program year when applicable, as well as an Annual Report by April 15th, which
is a comprehensive report covering the agreed upon objectives, activities and expenditures for the entire
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contract period. If said reports are not attached to payment requests when required, payments will be
withheld until the report is submitted.

0. Change of Use
If a subrecipient or City Program wishes to utilize funds for an activity not identified on their original
application, they are required to submit a detailed letter to the CEDD explaining the reasoning for and

amount of the proposed change and a public comment period may be held per the Citizen Participation
Plan.

P. Displacement/Relocation
Due to the potential liability for long-term assistance and burdens placed on affected tenants, the City of
Appleton will avoid funding CDBG projects that involve permanent residential displacement or business
relocation unless displacement/relocation prove to be the only means available to correct a public
health/safety hazard or other critical condition.

Q. Procurement
The City of Appleton Procurement Policy applies to all CDBG activities, including both City Programs and
subrecipients that involve the putrchase of equipment, materials, supplies and/or services. A copy of this
policy will be distributed to all subrecipients.

R. Audits
All subrecipients are required to submit one copy of their audited financial statement immediately following
the end of their fiscal year during which CDBG funds are received, unless an alternate arrangement has
been made with the City of Appleton Finance Department. CDBG applications may include audit costs as a
reimbursable expense.

S. Disputes

Any dispute concerning a question of fact arising under a subrecipient program or City Program shall be
resolved by CEDD staff, who shall relay his/her decision in writing to the subrecipient or City Program, in
addition to furnishing a copy to the Mayor and the CEDC. The decision of CEDD staff shall be final and
conclusive unless the subrecipient or City Program furnishes a written appeal to the CEDC within ten days
of the date of receipt of such copy. The decision of the CEDC in such appeals shall be final and conclusive
unless appealed to a court of competent jurisdiction within 30 days of receipt of the CEDC’s decision.

T. Unspent Grant Funds
Any uncommitted CDBG funds remaining at the end of the program year will be reprogrammed for use in
the subsequent program year. The subrecipient shall submit a carryover request, including both
documentation of plans for expending funds and a timeline for the expenditure, to CEDD staff by April 15.
If any unspent grant funds remain after September 30, CEDD staff will meet with the subrecipient to
determine if further action needs to be taken to expedite the expenditure of funds.

U. Termination
If the subrecipient or City Program fails to fulfill, in timely and proper manner, its obligations under the
Statement of Work, or if they violate any stipulations contained within the subrecipient agreement/LOU,
the City has the right to terminate funding of their program. Written notice will be delivered at least 30 days
before the termination.
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Examination of Records/Monitoring

The subrecipient and City Program shall maintain records (including books, documentation and other
evidence) pertaining to the costs of carrying out their activity to the extent of detail that will adequately
reflect net costs, direct and indirect labor, materials, equipment, supplies/setvices, and other expenses.
Authorized representatives of the City or HUD shall have access to subrecipient and City Program records
at reasonable times of the business day for inspection, audit or reproduction. Subrecipients and City
Programs must make these records available throughout the program year and four years after it expires.
Furthermore, CEDD staff may schedule monitoring visits with the subrecipient to evaluate the
progress/performance of the program and provide technical assistance.

Financial Management Systems

Subrecipients and City Programs must employ financial management systems that are capable of generating
regular financial status reports indicating the dollar amount allocated (including budget revisions), amount
obligated, and amount expended for each activity. The system must permit the comparison of actual
expenditures and revenues against budgeted amounts. The City must be able to isolate/trace every CDBG
dollar received.

Payment Requests

Community partner subrecipients and City Programs will submit requests for payment with attached
supporting documentation to the CEDD. Payment requests shall be allowed on a reimbursement basis (i.e.
only after expenditures have been incurred) and shall be reviewed to ensure the expenditures are in
conformity with the use of funds as described in the Statement of Work. If source documentation is deemed
inadequate by Staff, all payments will be withheld until all required documents have been submitted.
Payment requests received and approved will be processed and a check issued in accordance with the City
of Appleton Finance Department weekly pay cycle. All payment requests must contain an original signature.

Program Income

Any program income (as defined under applicable federal regulations) gained from any activity of the
subrecipient may be retained by the subrecipient or City Program provided the income is treated as
additional CDBG funds subject to all applicable requirements governing the use of CDBG funds.
Anticipated program income must be documented and described in the subrecipient or City Program
proposal/application. Furthermore, any and all program income received must be reported to the City of
Appleton’s Community and Economic Development and Finance Departments, unless otherwise specified
in this contract.

CDBG Activity Promotion

All subrecipients and City Programs are required to participate in promotion of the City of Appleton CDBG
Program. Expectations will be outlined by staff at the beginning of the program year and may include, but
are not limited to:

e Inclusion of the Appleton/CDBG logo in materials/at project sites
e Mentorship of a subrecipient new to the CDBG Program
e Participation in a CDBG Open House to showcase grant activities

APPLICATION/PROPOSAL EVALUATION CRITERIA

General
In order to receive CDBG funding, subrecipient and City Programs must meet a priority need, as identified
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in the Five-Year Consolidated Plan. Additional preference, however, will be given to CDBG applicant
activities that meet one or more of the following criteria:

(1). Seek a one-time use of CDBG funding

(2). Benefit residents of LMI census tracts (population at least 46.7 percent LMI)

(3). Will result in additional housing units being placed on the tax roll

(4). Demonstrate secured complementary sources of funding (i.e. leverage) and/or strong efforts to
solicit and secure complementary funding.

(5). Serve special needs populations, including, but not limited to:
a. Elderly/frail elderly

b. Persons with disabilities (developmental and physical)
c. Persons with HIV/AIDS and their families
d. Persons secking solutions to alcohol and drug addiction

B. Public Services (subject to 15 percent cap)

Preference will be given to Public Service CDBG applicants whose activities meet one or more of the
following criteria:

(1). Program service costs — one time use
(2). Administrative expenses — one time use
(3). Program service costs — continual use
(4). Administrative expenses — continual use
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Community Partner Application AWARD RECOMMENDATIONS
for the 2020 CDBG Program Year

NON-PUBLIC SERVICE PROJECT PROJECTED FUNDS WILL AMOUNT CDBGBST;LSORY
ACTIVITY OUTPUT BE USED TO... REQUESTED $ REC
reég;%g:;f; d acquire 2 properties to do full house rehabilitation and
Greater Fox Cities Area Habitat for Humanity housing sold to qualified then sell to qualified low or moderate income $98,000 $ -
homebuyers homebuyers
Pillars, Inc Adult & Family Shelter public facility res::\clzrr?;nt replace current elevator at emergency shelter location $75,000 $ 75,000.00
10 properties provision of home repairs to low-income homeowners in
Rebuilding Together Fox Valley housing rehpabill)itate d need, specifically older adults, veterans and individuals $100,000 $ 94,000.00
with disabilities
. . . . o provide bsuiness education and one-on-one
g\?lilr(a:t(irrlll)s consin Women's Business Initiative administration administration individualized counseling for up and coming, and $25,000 $ -
P established, small business owners
. - . - program rehabilitation of 6 program houses and the main facility
The Mooring Programs, Inc. (dba Apricity) public facility rehabilitation (Phase 1) $70,000 $ 56,100.00
. . . - community room rehabiltiation of community room utilized primarily by B
Hmong American Partnership public facility rehabilitation minority groups in community $95,000 $
St. Bernadette ParishyIris Place Respite Center ublic facility window replace original windows in NAMI's peer run respite 62334 | ¢ 62,334.00
' P p replacement center " e

$ 525,334.00

$ 287,434.00

CDBG ADVISORY
PROJECT PROJECTED FUNDS WILL AMOUNT
SUBLICSERVICE ACTIVITY OUTPUT BE USED TO... REQUESTED B:::g
public 300 persons support counseling/advocacy staff persons that work }
Harbor House service served with women and children affected by domestic violence $20,000 | §
ublic 61 households provide rental assistance to those at risk of
LEAVEN p . homelessness through the Emergency Assistance $14,530.94 | $ 14,530.94
service served
Program
$34,530.94 $14,530.94
City Programs/Appleton Housing Authority/Administration
ty Programs/App 9 ty/ $203,198.00
(previously approved)
Appleton Police Department
PP (previousl aP roved) $72,051.06 This amount cannot
P Y app! exceed $14,530.94
CDBG Advisory Board Recommendations $301,964.94 due to

15% cap on Public
Service Activities per

Remaining Unallocated Funds HUD regulations.

$577,214.00



Affordable Housing Project Application AWARD RECOMMENDATIONS
for the 2020 CDBG Program Year

NON-PUBLIC SERVICE

PROJECT

ACTIVITY

PROJECTED
OUTPUT

FUNDS WILL
BE USED TO...

AMOUNT
REQUESTED

CDBG ADVISORY
BOARD
$ REC

acquire 1 property to do full house rehabilitation and
- : . . 1 property acquired| then either sell to qualified low or moderate income
Greater Fox Cities Area Habitat for Humanity housing and rehabilitated | homebuyers or incorporate into rental program, Almost $50,000 $ 125,000
Home
- . 1 property acquired acquire 1 property to complete rehabilitation and o -
Pillars, Inc housing and rehabilitated incorporate into affordable rental program $125,000 application pending
$175,000 $ 125,000.00

*

This amount cannot
exceed $200,000
due to
limitation on
available funding.



AWARD RECOMMENDATIONS FOR 2020 CDBG PROGRAM YEAR

City Programs/Appleton Housing Authority/Administration

City of Appleton Homeowner Rehabilitation L.oan Program $ 77,694.00
Fair Housing Services 3 25,000.00
Appleton Housing Authority $ 75,000.00
CDBG Program Administration Costs $ 25,504.00
Appleton Police Department $ 72,051.06

Non-Public Service

Pillars, Inc. Adult & Family Shelter $ 75,000.00
Rebuilding Together Fox Cities $ 94,000.00
The Mooring Programs $ 56,100.00
St. Bernadette/NAMI Fox Valley $ 62,334.00
Greater Fox Cities Habitat for Humanity- Affordable Housing Initiative $ 125,000.00
Pillars, Inc.- Affordable Housing Initiative application pending
Public Service
LEAVEN $ 14,530.94
SUBTOTAL § 577,214.00
Affordable Housing Initiative Funding ~ $§ 125,000.00

TOTAL §$  702,214.00



MEMORANDUM

“...meeting community needs...enhancing quality of life.”

TO: Community & Economic Development Committee (CEDC)

FROM: Monica Stage, Deputy Director

DATE: October 25, 2019

RE: Variance to the Declaration of Covenants and Restrictions for Parcel 31-1-6622-00

located at 2101 East Evergreen Drive, Rollie Winter & Associates, LTD on behalf of
BTS Properties LLC

The City has received a request from Rollie Winter & Associates, LLC on behalf of BTS Properties LLC
for a variance to the Declaration of Covenants and Restrictions to allow for restaurant use at 2101 East
Evergreen Drive as outlined in the attached letter of October 22, 2019.

The subject parcel is located in the Northeast Business Park Plat #3. Shopko Express was the previous
tenant. Allowable uses from the Restrictive Covenants include (see the permitted uses for Lots 29 and
30 Northeast Business Park Plat #3 attached):

e Offices;
Professional services, except as provided for in Section 23-113(e), special uses;
Personal services, except as provided for in Section 23-113(e), special uses;
Parking lot, surface.

In September 2007, the Community & Economic Development Committee (CEDC) and Common
Council approved a partial waiver of the Restrictive Covenants for Northeast Business Park Plat #3 to
also allow for retail use on this lot (see the attached memo from the CEDC agenda from September 10,
2007). The Common Council approved this action on September 19, 2007.

Additional information | have attached to document allowable uses includes:
o the Development Agreement for this area that includes a stipulation that these lots will follow
the Northeast Business Park Plat #3 Restrictive Covenants;
e acopy of the Northeast Business Park Plat #3 Restrictive Covenants;
¢ the Northeast Business Park Plat #3 Plat Map; and
e aerial photo of the site documenting the current status of development around the subject parcel.

As noted in the written request, the area to the east of this parcel does allow for restaurant uses. The
current zoning for this parcel also allows for restaurant use.

Staff Recommendation:

A variance to the Declaration of Covenants and Restrictions, Parcel 31-1-6622-00 in Plat 3 in the
Northeast Business Park, allowing for a restaurant use (with or without alcohol) BE APPROVED.



ROLLIE WINTER &
ASSOCIATES, LTD.

October 22, 2019

Ms. Monica N. Stage

Deputy Director

Community & Economic Development
City of Appleton

100 North Appleton Street

Appleton, WI 54911

Dear Monica:
RE: 2101 EAST EVERGREEN DRIVE, APPLETON

As you realize, due to their bankruptcy, Shopko closed the Shopko Express Pharmacy they had been
operating earlier this year in the Northeast Business Park. Terry Bomier and I have been actively
marketing this building in an attempt to find a replacement user. We have been in contact with other
pharmacies, banks and credit unions, medical, and professional office users as new uses for the property.
To date, these efforts have been unsuccessful.

Given the great location and visibility of this property, we would like to expand our reach for replacement
users to include restaurants. Please consider this letter our formal request for a permanent variance to
allow a restaurant use on this parcel. Per the Declaration of Covenants and Restrictions applicable to
Northeast Business Park No. 3, a full-service restaurant use is already allowed on Lot 31 just to the east of
our site. Considering the prominence of the Shopko Express location, we believe this would be another
great restaurant site for this area. We would pursue all options including splitting the building into two or
three units (see attached conceptual rendering) or a complete tear down and rebuild.

Please let me know if you have any questions or require any additional information to process this
request.

Thank you.
Sincerely,
ROLLIE WINTER & ASSOCIATES, LTD.

Chris Winter
President

Enclosure

Brokers and Consultants to the Business Community CCIM

REALTOR” 3305C N. Ballard Rd.  Appleton, Wisconsin 54911
Phone (920) 739-0101 ¢ FAX (920) 739-1366 ¢ www.rolliewinter.com
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NORTHEAST BUSINESS PARK
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" QUALITY ATTRACTS QUALITY

DECLARATION OF COVENANTS AND RESTRICTIONS

APPLICABLE TO ALL PROPERTIES SOLD IN
NORTHEAST BUSINESS PARK NO. 3

This conveyance is made subject to the following conditions, covenants, and understandings, which
shall be binding upon the vendee and his/her heirs, successors, and assigns:

1.

Statement of Purpose:

The general purpose of this Declaration is to help assure that the Development will become
and remain an attractive place to do business; to insure the most appropriate improvement of
each Lot; to guard against the erection thereon of poorly designed or poorly proportioned
structures; and to promote and maintain the highest and best uses of the lands commensurate
with the zoning and the use classifications and demographics of this Development,

Land Uses and Development Standards:

Lots 27,28, 32, 33, 34

A, Permitted Uses include:

1.

AR

Offices;

Professional Services, except as provided for in Section 23-113(e), special uses;
Personal Services, except as provided for in Section 23-113(e), special uses;
Medical Clinic;

Optical and Pharmaceutical Sales Incidental to a Clinic;

Parking Lot, Surface.

B. Accessory Uses include:

1.

Refuse containers and enclosures.

C. Special Uses include:

1.
2.

Any building that exceeds 35 feet in height,
Day Care as an accessory use to office.

D. Building Height shall not exceed _35  feet.




Declaration of Covenants and Restrictions
Northeast Business Park No., 3
Page 2

E. Setbacks shall be as follows: *
1. Front- 20 feet
2. Rear- 25 feet
3. Sides- 10 feet
4, Parking - 15 fect

* All buildings must be set back a minimum of 80” from U. S, 41 street right of way.

Lots 29, 30
A. Permifted Uses include:

1. Offices;

2. Professional Services, except as provided for in Section 23-113(e), special uses;
3. Personal Services, except as provided for in Section 23-113(¢), special uses;

4, Parking Lot, Surface.

B. Accessory Uses include:
1. Refuse containers and enclosures.

B. Special Uses include:
1. Any building that exceeds 35 feet in height,
2. Day Care as an accessory use to office.

D. Building Height shall not exceed _ 35 feet.

E. Setbacks shall be as follows:*
1. Front- 50 feet
2. Rear- 50 feet
3. Sides - _25 feet
4. Parking - 15 feet

* All buildings must be set back a minimum of 80> from U. 8. 41 street right of way,

Lot 31

A. Permitted Uses include:
1. Offices;
Professional Services, except as provided for in Section 23-113(e), special uses;
Personal Services, except as provided for in Section 23-113(e), special uses;
Medical Clinic;
Optical and Pharmaceutical Sales Incidental to a Clinic;
Full Service Hotel,
Full Service Restaurant with or without alcohol (No Drive Through);
Parking Lot, Surface.

LN RN




Declaration of Covenants and Restrictions
Northeast Business Park No. 3

Page 3

B. Accessory Uses include:

1. Refuse containers and enclosures.

C. Special Uses include:

1. Any building that exceeds 35 feet in height.
2. Microbrewery Incidental to a Full Service Restaurant,
3. Day Care as an accessory use to office.

D. Building Height shall not exceed _ 35 feet.

E. Setbacks shall be as follows:

1. Front - 20 feet
2, Rear- 25 feet
3. Sides- 10 feet
4. Parking - 15 feet

Other land uses may be considered for approval by the Community Development Committee
if a determination is made that the project fits the development objectives of the City.

A.

B.

A,

Nuisance Factors and Hazards:

In order to protect the interests of all Tenants, no operation shall be conducted which
emits offensive or objectionable noise, vibration, smoke, orders, dust, or gases.
Precautions should be taken in all research and other approved operations for
radiation, radioactivity, fire, and explosion hazards.

No fuel or chemical in-ground or outdoor storage shall be allowed in the Park,

Building Standards:

Any building erected shall be at least 7,500 square feet in area and have a gross floor
area equal to at least 10 percent of the land area.

The maximum ratio of building area (footprint) to total parcel size shall in no event
exceed forty (40) percent, exclusive of parking and loading areas. The building
footprint, all parking, driveways, and loading areas, when combined, may not exceed
seventy (70) percent of the total Parcel size,

Buildings shall be designed by an Architect or Engineer. Complete architectural
design must be given to all fagades of all buildings with all sides and rear elevations
being given architectural treatment compatible with the front elevation of the building.

This Business Park encourages a variety of architectural styles, However, it is intended
that a basic harmony of architecture prevail among the buildings so that no one
structure detract from the attractiveness of the overall development.
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The majority of exterior and externally visible opaque surfaces shall be constructed of
not more than three of the following types of materials {provided, however, that such
list shali not be deemed to exclude the use of other accent or exterior trim materials,
glass and glazing, and earth berms):

1. Brick;

2. Architectural precast concrete panels (surface finish to be painted, stained or
exposed aggregate). When using concrete panels as an exterior surface the
architect should be careful to avoid a monolithic or monotonous appearance
and the use of various textures, colors and accents will be encouraged.

3. Decorative face concrete block. When using decorative face concrete block as
an exterior surface the architect should be careful to avoid a monolithic or
monotonous appearance and the use of different types and textures (split face,
fluted, scored or striated ) to provide variety and relief will be encouraged.

4. Cut natural stone;
5. Exterior insulation and finish systems (EFIS);

6. Other building materials being developed and to be developed by the
construction industry. The use of such materials will be reviewed by the Site
Plan Review Committee on a case-by-case basis.

Building materials will be selected for their ability to present a visual statement of a
building or structure's strength, attractiveness, and permanence, The building materials
used shall be harmonious with the natural environment and with the general character
of other buildings and structures in the Park,

Metal trim materials may be used when in keeping with the architectural and aesthetic
character of the building or structure.

Ancillary structures will be approved by the Community Development Committee.
Approval may be granted only if such structures are necessary to the principal use of
the building site, are in architectural and aesthetic conformance with other buildings or
structures on the site, are properly screened, meet all requirements of these covenants
and are otherwise satisfactory to the Community Development Commitiee at its sole
discretion.

5. Site Plan Requirements:

A.

No lot shall contain more than one primary commercial or office building, and no
more than one attached or detached storage structure. Any storage structure shall be of
like design and building components as the primary structure, Storage structures shall
be single story and not less than 250 square feet or more than 1,000 square feet.




Declaration of Covenants and Restrictions
Northeast Business Park No. 3

Page 5

Storage structures shall be located on the rear side of the primary Building (street
address side being front).

Each lot in the Plat shall be limited to two driveway accesses to the public street
fronting the lot. Two or more lots shall not provide ingress/egress easements across lot
lines for common use of more than one driveway,

Each lot is require to maintain a minimum of 30% of the total square footage of the lot
as green space planted with mowed grass or landscaped plantings of tress and shrubs.

Fencing shall be limited to decorative fencing, Security fencing and chain link fencing
are prohibited. No fencing is allowed on the street side of the Building.

6. Landscaping:

A,

Landscape Plan: The landscaping upon any building site or lot shall be carried out in
accordance with a detailed landscaping plan which has been reviewed and approved in
writing by the City's Site Plan Review Committee. The landscape plan shall include,
but not be limited to, plant location, common and botanical names of plant material,
planting size, root condition, and quantity of all plant material. The plan shall show all
ground cover and mulch areas, landscape and construction materials, and construction
details.

Landscaping Methods: Landscaping may include grading, earth berms, seeding,
sodding, raised planters, architectural decorative walls or fencing, trees and shrubs,
ground cover and other landscape materials including permanent sprinkler systems,
fountains, storm run-off retention ponds, reflective ponds, and landscape lighting,

Plant Material: Selected plant material should provide for a variety of shade trees,
evergreen trees, and shrubs, ornamental trees and shrubs and ground covers. Plant
material selection shall take into consideration the following:

1. Disease and insect resistance;

2. Hardiness to the area;

3. The ability to provide seasonal interest;

4, Future maintenance considerations;

5. Ability of plant material to accomplish its intended purpose in each placement,

Time for Completion: All landscaping shall be completed within ninety (90) days
following occupancy, or as soon thereafter as weather will allow if such period occurs
within winter months.
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E, Maintenance: The owner shall be responsible for maintaining all landscaping as
approved on the original plan for his site. Any variation or changes to the landscape
plan must be reviewed and approved in writing by the Department of Planning.
Landscaped areas, materials, fixtures, and improvements shall be maintained by the
owner of the building site, or by such owner's long-term lessee(s) in good condition at
all times. Such maintenance shall include watering, mowing, trimming, pruning,
spraying, fertilizing, repairing, replacement of dead plantings, planting, transplanting,
dusting, treating, and other common landscape maintenance activities necessary to
keep the building site landscaping in a healthy state of growth and visually attractive in
appearance.

All ground surfaces on each lot not covered by hard surface composed of driveways,

parking lots, pedestrian walk ways, and building surface shall be landscaped, mowed,
and maintained substantially free from the accumulation or growth of weeds or other
wild vegetation,

If the owner or the owner's assigns fail to maintain the landscaping and site per the
approved landscaping plan in this section, the City of Appleton or its Agent may seek
an inspection wartrant to enter the site and conduct such maintenance and to seek full
reimbursement.

Utility Controls:

All utility lines shall be located underground where feasible except for high voltage lines. In
the event high voltage lines are required, rear locations nearest and parallel with rear lot lines
shall be encouraged.

Parking, Loading:

Off-street parking and loading areas shall be provided on each building site and shall be of
sufficient size to accommodate all planned or anticipated parking and loading needs of all site
occupants and visitors and comply with the City's Zoning Ordinance regarding parking
standards.

1. All truck maneuvering must be confined within the boundaries of the property.
2. All parking, driveways, and loading areas shall be paved.

3. Parking shall be permitted within the minimum front yard setback area, however, it
shall be located no closer than fifteen (15) feet to the public right-of-way line.

Truck loading and receiving areas shall occur in the rear of any buildings or structures on any
lot except for the lots abutting U.S. 41 where it shall be located on the side, Truck loading and
receiving areas shall be permitted on the side of such building if sufficient visual screening is
installed to screen the dock area from the street,
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10.

11.

Truck loading and receiving is normally not permitted in the front of such building unless
dictated by the site conditions and only if fully screened from the street. In that event, the
Community Development Committee shall review and approve the location of the loading
dock. The Community Development Committee may assign this review of plans to the
Economic Development Department.

Outdoor Storage:

No outside storage of any kind shall be permiited.

Exterior Equipment:

A. Roof mounted equipment shall be so located and/or screened, and painted to minimize
visibility from the street and adjacent owners.

B. Exterior antennas, towers, poles, dishes, and solar collector panels are expressly
prohibited excepting only satellite dish antenna not greater than 24 inches in diameter,
flag poles, and light poles.

Signs:

Identification signs shall be permitted to promote only the name and/or trademark of the

owner or tenant of the parcel on which the sign is placed. The signs shall not advettise

business services. Signs, lighting, etc., are to be indicated on the final site plan submitted to

the Site Plan Review Committee for review,

1. Ground signs must be set back a minimum of 10 feet from the right-of-way line
and must be of a low profile design subject to approval by the Committee.

2. Signs may not be of unusual size or shape when compared to the improvements
situated on the site on which the sign is located.

3. Signs may not be installed above the roof line of a building.
4. Pole signs are prohibited.

5. Signs may not contain or utilize any flashing, blinking, intermittent or moving
light as source of illumination.

6. No signs shall be located in or painted on any window.

7. Building signs must comply with the City Sign Code.
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12.

13.

14,

Maintenance Responsibilities:

A. Each owner shall keep its propetty, all contiguous street right-of-way to the edge of the
pavement, and all drainage and easement areas in a well-maintained, safe, clean, and
atiractive condition at all times, Such maintenance includes, but is not limited to the

following:
1. The removal of all litter, trash, refuse, and wastes;
2. Compliance with the City's noxious weed control ordinance, including the

regularly mowing of all grass areas to a height not over 4”;

3. The maintenance of exterior lighting, signs, and mechanical facilities;

4, The keeping of all exterior building surfaces in a cleaned, well-maintained
condition;

5. The maintenance of all drainage ways including the removal of all debris,

weeds, and silt,

B. The owner of any undeveloped lands shall maintain said lands free of rubbish, noxious
weeds, and mosquito breeding pond conditions.

Site Plan Review:

Before commencing the construction or alterations of any buildings, additions, enclosures,
fences, loading docks, parking facilities, or any other structures or permanent improvements
on or to the real estate conveyed hereby, the owner shall first submit its building plans,
specifications, site and landscape plans, elevations of all sides of the building, samples of
materials proposed for all external surfaces including colors and textures, and an artist's
rendering of the project or a scale model to the Site Plan Review Committee in accordance
with Section 23-171 of the City Zoning Code. Renderings should show adjacent buildings,
landscaping, screening, signs etc.

Repurchase Rights:

Failare to Build: In the event the owner of land purchased from the City of Appleton does
not commence construction of a building within one (1) year after the date of purchase, the _
City has the option to repurchase said property. The City shall pay the following repurchase
price: the sum of the original purchase price and all special assessments which may have been
paid by the buyer or levied against the property after the date of purchase minus the sum of
any unpaid property taxes, pro-ration of the current years property taxes to date of closing,
title insurance policy premium, real estate commission paid at time of original closing, and
any liens and encumbrances on the property of a definite or ascertainable amount. Further,
repurchase price shall be adjusted by the amount equal to the amount of an option fee for that
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15.

16.

17.

18.

year had the property been under option between the City and the Buyer, Conveyance shall be
by warranty deed.

Resale of Vacant Land: In the event the owner of land purchased from the City of Appleton
elects to sell any portion thereof which is vacant, the property shall first be offered, in writing,
to the City of Appleton. The City of Appleton shall have sixty (60) days from date of receipt
of such offer to accept or reject repurchase of the property unless an extension of time may be
mutually agreed upon and set forth in writing. The purchase price shall be computed as in the
paragraph above (Failure to Build). Conveyance shall be by warranty deed. The seller shall
furnish a title insurance policy at the seller's expense. In the event the City does not elect to
repurchase the property, the owner may sell the land, but these Declarations of Covenants and
Restrictions shall run with the land and be binding on the subsequent owner.

Subdivision of Lots:

After a lot has been purchased, such lot shall not be further subdivided without the written
consent of the Community Development Committee. No owner may sell, lease or rent less
than all of the lot without the prior written consent of the Community Development
Committee. The Community Development Committee may delegate this approval authority to

~ the Economic Development Department. The foregoing prohibition shall not apply to

occupancy leases of space in a building made in the ordinary course of business,
Waiver of Notice:

All land sold before major assessable improvements are completed in the business park site
shall be subject to the purchaser's waiving notice of assessments and hearings, and such
waiver shall be part of the negotiations.

Variances:

Notwithstanding anything contained herein to the contrary, the City of Appleton expressly
reserves the right at any time to authorize in writing variances from the strict applications of
these covenants and restrictions, or any one or more of them, where the circumstances, in its
sole and exclusive judgement, justifies the granting of same.

Enforcement:

The Community Development Committee has the responsibility to ensure compliance with
the covenants and restrictions through any and all lawful means. In the event that the owner
fails to perform in accordance with these covenants and restrictions, the Common Council,
upon recominendation of the Community Development Committee, may take whatever
corrective measures it deems appropriate and assess the cost thereof against the property in the
same manner as a special charge. The Common Council shall give at least thirty (30) days
notice to the vendee of any violation and the steps required to correct it prior to taking any
action to cure such violation.
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19, Invalidation:

The invalidation of any one of the covenants or restrictions herein set forth or the failure to
enforce any of said covenants and restrictions at the time of its violation shall in no way affect
any of the other covenants or restrictions nor be deemed a waiver of the right to enforce the
same thereafter.

20. Term:

Each lot shall be conveyed subject to the covenants and restrictions set forth herein, all of
which are to run with the land and shall be binding on all parties and all persons claiming
them for a period of thirty (30) years from the date of this Declaration of Covenants and
Restrictions is recorded, after which time said covenants and restrictions as are then in force
and effect shall be automatically renewed for successive periods of ten (10) years each, unless
an instrument terminating such covenants and restrictions is recorded with the Outagamie
County Register of Deeds by the Common Council as evidenced by a resolution duly adopted
by a majority of all members of the Common Council.




B ...meeting community needs...enhancing quality of life.”

COMMUNITY DEVELOPMENT COMMITTEE
AGENDA

5:00 P.M., September 10, 2007
Sixth Floor, Committee Room 6 A/B
100 North Appleton Street

Call meeting to order.
Roll call of membership.

Approva of minutes from August 6, 2007.

APPEARANCES

—None—

ACTIONITEMS
a Partial Waiver of Restrictive Covenants — Northeast Business Park Plat #3

b.  Business Recognition Awards

INFORMATIONITEMS

—None—

Adjournment

Any questions about items on this agenda are to be directed to Pete Hensler, 920-832-6468.
REASONABLE ACCOMMODATIONS FOR PERSONS WITH DISABILITIES
WILL BE MADE UPON REQUEST AND IF FEASIBLE.



Community Development
Memorandum

TO: Community Development Committee

FROM: Pete Hensler, Director

DATE: September 10, 2007

RE: Partial Waiver of Restrictive Covenants-Northeast Business Park Plat #3

The Restrictive Covenants for the Northeast Business Park No. 3 include a clause that restricts uses to
such uses as offices, professional services, personal services, parking, and on Lot 31, hotels and
restaurants. Retail uses are not included in the allowed uses for this Plat.

The attached letter from Rollie Winter & Associates details their request for establishment of a Shopko
Express retail store on land covered by the Restrictive Covenants for NEBP #3, which requires a limited
waiver of these Covenants. The plan and elevation as shown on the attached material appear to be a good
fit with the development of this area. The plan, as proposed, will accomplish a number of objectives for
the City. It provides secondary access to the Park and Ride, as well as a joint right in/right out access to
the Park and Ride on the property line of the project and the Park and Ride. The State DOT, Rollie
Winter & Associates, and City staff have a tentative plan for expansion of the Park and Ride that will
benefit from these access points. The City will also benefit from this proposal as a result of the developer
acquisition and inclusion of the last residential property in the Business Park area west of Gateway Drive.
This acqulsltlon will not involve City investment. Finally, the proposed retail store will fit well with the
mix of uses in this developing area.

RECOMMENDATION:
The Community Development Committee recommend approval of a partial waiver of the Restrictive

Covenants for NEBP #3 allowing for retail use on the lot to be established directly east of the Park and
Ride at Ballard Road and Evergreen Drive.

Community Development Department, 100 North Appleton Street, Appleton, WI 54911 (920) 832-6468
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ROLLIE WINTER &
ASSOCIATES, LTD.

August 15, 2007

Mr. Pete Hensler

Director

Economic Development
City of Appleton

100 North Appleton Street
Appleton, WI 54911-4799

Dear Pete:
RE: CORNER OF BALLARD ROAD & EVERGREEN DRIVE

As you realize, we have been working with the City of Appleton for the development of
the corner of Ballard Road and Evergreen Drive. One of the provisions of the
Development Agreement was to use our best efforts to acquire the former Van Asten
house and the Schmidt house located along Evergreen Drive. We have successfully
acquired the Van Asten house which subsequently became the new office for Dental
Associates. We now have an accepted offer to purchase the Schmidt house at
$335,000.00 and have plans to demolish it and develop a new building for Shopko
Express.

As you also realize, we have been in negotiations with your department, Paula
Vandehey’s department, and the DOT to share the right in/right out access on Evergreen
Drive. We are also working to secure a second driveway to Evergreen Drive for our
project. In the proposed agreement with the DOT, it requires us to provide land at no
cost and share in the cost of an access drive for the purpose of the DOT Park-and-Ride.

In summary, we are doing our very best to develop a desirable corner to serve the best
interest of the City of Appleton and ourselves. The purpose of this letter today is to ask
your committee’s approval for a retail use for Shopko Express on this former Schmidt
parcel. '

Brokers and Consultants to the Business Community CCIM

3315A N. Ballard Rd. * Appleton, Wisconsin 54911
Phone (920) 739-0101 o FAX (920) 739-1366




We have attached a rendering of the proposed elevation and a very preliminary site plan.
We have completed negotiations with Shopko subject to City approvals. If approved, this
project would begin this fall with occupancy in June of 2008.

Please let us know what additional information you will require when reviewing this with
your committee.

If you have any questions, please contact myself or Chris.
Sincerely,

ROLLIE WINTER & ASSOCIATES, LTD.

Steve Winter, CCIM
President

Enclosures
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Community Development

Memorandum

TO: Community Development Committee

FROM: James E. Van Dyke, Economic Development Specialist
DATE: September 10, 2007

RE: Business Recognition Awards

Each year the Community Development Committee presents recognition awards to Appleton businesses
to express the City’s appreciation for the contributions the recipients have made to the local economy.

“Thanks Awards” are presented to businesses that have started, expanded, located, or relocated in the
industrial parks or elsewhere in the City of Appleton. (No limit on number of awards given.)

“Silver Awards” are presented to businesses that have contributed significantly to the Appleton economy
as defined by the creation of fifty or more jobs within one year's time, a project cost of more than $2
million, or ten or more consecutive years of operation in the Appleton. (1 — 4 awards a year - given out
quarterly)

Staff recommends Larson Engineering of Wisconsin be considered for the “Thanks Award” and Primary
Care Associates of Appleton be considered for the “Silver Award”.

Larson Engineering of Wisconsin relocated its northern Wisconsin office to Appleton and is the major
tenant in the new 31,000 square foot, $3+ million multi-tenant two-story office building at 2801 East
Enterprise Avenue.

On July 9, 2007, Primary Care Associates of Appleton opened its new state of the art medical facility
located at 3916 Intertech Court in Appleton’s Northeast Business Park. The new 46,000 square foot
medical office building has approximately 27,600 square feet of medical offices, 8,800 square feet of
diagnostic outpatient space, and 8,600 square feet of administrative offices and meeting space. The main
entrance features a covered 1,000 square foot drive thru canopy.

RECOMMENDATION:
Larson Engineering of Wisconsin be nominated for the “Thanks Award” for its decision to relocate its
northern Wisconsin office to Appleton. Larson Engineering currently has 39 employees.

Primary Care Associates of Appleton be nominated for the “Silver Award” for its new $5+ million,

46,000 square foot medical facility located at 3916 Intertech Court in Appleton’s Northeast Business Park.
The new medical facility employs more than 110 people, including 17 physicians.

Community Development Department, 1 00 North Appleton Street, Appleton, WI 54911 (920) 832-6468
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This Development Agreement is made and entered into as of the 15th day of June, 2005,
by the CITY OF APPLETON, Wisconsin, a Wisconsin municipal corporation (the “City”) and
Gateway of Appleton, LLC (the “Developer”) and Steve Winter, (the “Guarantor™).

ARTICLE 1
PURPOSE; DEFINITIONS

Section 1.01. Purpose of Agreement. The parties hereto have worked cooperatively
regarding initial planning, financing and feasibility of the development of real properties to be
located at the northeast corner of U.S. Highway 41 and Ballard Road, further identified as Lot 30
of the Northeast Business Park Plat #3, Appleton, Wisconsirn (the “Real Property™). The parties
have reached an understanding regarding participation in such Development and intend to enter
into this Development Agreement to record the understandings and undertakings of the parties
and to provide the framework within which the Development may proceed.

Section 1.02. Certain Definitions. As used in this Agreement, the following terms shall
have the meanings indicated:

“City” means the City of Appleton.
“Developer” means Gateway of Appleton, LLC.

“Development” means the development of real properties to be located in Lot 30 of the
Northeast Business Park Plat #3, City of Appleton, Outagamie County, Wisconsin including a

fifty thousand (50,000) square foot medical office, clinic and surgery center located on the south
portion of said parcel.

“Development Area” means the land contained in Lot 30 of the Northeast Business Park
Plat #3, consisting of approximately 16.59 acres more or less and the property identified at the
Southwest corner of Evergreen Drive and Gateway Drive in the Town of Grand Chute and

further identified in Section 2.01 hereinafter consisting of approximately one-half (}%) acre more
or less as deseribed in Exhibit A.

“Guarantor” means Steve Winter.
“Site Plan™ means the conceptual site plan of which is attached hereto as Exhibit B.

ARTICLE II
PARTIES UNDERTAKING .

Section 2.01. City’s Conveyance of Property. The City agrees at the time of closing to

convey to the Developer, all of Lot 30 of the Northeast Business Park Plat #3 located in the City

of Appleton, at a cost of $100,000 per acre. Total purchase price shall be $1,659,000.




~ Additionally, the City agrees at the time of closing to convey to the Developer, all of that
piece of property owned by the City, at the southwest corner of the infersection of Evergreen
Drive and Gateway Drive, in the Town of Grand Chute, and described as follows:

The East % of the following: A parcel of land in the Northwest % of the
Northwest !4 of Section 18, Township 21 North, Range 18 East, Town of Grand
Chute, Outagamie County, Wisconsin more fully described as follows, to-wit:

Commencing at the Northwest corner of said Section 18; thence South 89°08’
East 715.00 feet along the North line of said Section 18 to the point of beginning;
thence continuing South 89°08’ East along the North line of Section 18, being the
centetline of Evergreen Road, 200.00 feet to a point; thence South 0°52° West, at
right angles to Evergreen Road 225.00 feet to a point; thence North 89°08° West,
parallel with Evergreen Road, 200.00 feet.to a point; thence North 0°52° East,

225.00 feet to the point of beginning, LESS the North 24.75 feet for highway
purposes and excepting therefrom land recorded as Document No. 1289353.

The purchase price shall be at a cost of $100,000 per acre, with the price for this % acre parcel
being $50,000. |

Section 2.02. Covenants and Conditions of the Developer. The Developer, as part of the
Development A greement, agrees as follows:

A.  To purchase the 16.59 + acres of Lot 30 in the Northeast Business Park
Plat #3 in the City of Appleton for $100,000 per acre as identified in Section 2.01 above
and all of that piece of property owned by the City,-at the southwest corner of the

intersection of Evergreen Drive and Gateway Drive, in the Town of Grand Chute, and
described as follows; =~~~ T T

The East % of the following: A parcel of land in the Northwest % of the
Northwest % of Section 18, Township 21 North, Range 18 East, Town of

Grand Chute, Outagamie County, Wisconsin more fully described as
follows, to-wit:

Commencing at the Northwest corner of said Section 18; thence South
89°08” East 715.00 feet along the North line of said Section 18 to the point
of beginning; thence continuing South 89°08” East along the North line of
Section 18, being the centerline of Evergreen Road, 200.00 feet to a point;
thence South 0°52” West, at right angles to Evergreen Road 225.00 feet to
a point; thence North 89°08’ West, parallel with Evergreen Road, 200.00
feet to a point; thence North 0°52° Bast, 225.00 feet to the point of

beginning, LESS the North 24.75 feet for highway purposes and excepting
therefrom land recorded as Document No. 1289353.

The purchase price shall be at a cost of $100,000 per acre, with the price for this Y acre
parcel being $50,000.




B.  Development Plans and Specifications. Prepare (or have its consultants,
tenants or tenant’s consultants prepare) architectural drawings, plans and specifications
for the Development which are approved by the City as may be normal, customary or
required in order to proceed with the Development in accordance with all applicable
rules, codes, regulations, ordinances and law. Plans shall be approved by the City of
Appleton prior to commencement of construction.

C. Cooperation. Cooperate with the City so as to facilitate the City’s
performance under and satisfaction of the conditions under Section 2.03.

D. Financial Commitment. A letter from the Developer’s bank confirming

that the Developer has the ability to finance the development and attached hereto as
Exhibit C.

E. The Developer shall use its reasonable efforts to acqun‘e the unplatted
lands owned by Donald R. and Judith Schmidt (“Schmidt”), Jocated in the Town of
Grand Chute, at the northwest corner of the Development Area. Should the Developer be
successful in acquiring said property, the Developer shall annex said property to the City.
Developer further agrees that upon annexation, said property shall be subject fo the same

restrictive covenants on said property as are cuirently in effect on Lot 30 of the Northeast -
Industrial Park Plat #3 in the City of Appleton.

F. The Developer shall use its reasonable efforts to acquire the unplatted
lands owned by James J. and Bernice VanAsten (“VanAsten”), located in the Town of
Grand Chute, generally on the northeast corner of the Development Area. Should the
Developer be successful in acquiring said property, the Developer shall annex said
property to the City. Developer further agrees that upon annexation, said property shall
be subject to the same restrictive covenants on said property as are currently in effect on
Lot 30 of the Northeast Industrial Park Plat #3 in the City of Appleton.

G.  The Developer agrees to convey the south portion of the Development
Area to FVOSA Real Estate Partners, LLC, for the purpose of construction of an office,
clinic, and surgery center. Said conveyance shall occur within thirty (30) days of the
closing between the City and the Developer. Failure of the Developer to convey the -
property to FVOSA shall permit the City to reacquire the entire parcel at the price paid by

the Developer to the City for acqmsmon less the commission paid by the City on the
original purchase.

H. The Developer agrees to commence construction on at least one building
on that portion of the Development Area not conveyed to FVOSA pursuant to the
restrictive covenants contained on Lot 30 of the Northeast Industrial Park Plat #3, within
twenty-four (24) months of closing. Should construction of said property fail to
commence within twenty-four (24) months, the City, at its option, may reacquire that
portion of the Development Area not conveyed to FVOSA at a cost of $55,000 per acre
not to exceed $450,000 for the entire property previously described in this paragraph.




L - The Developer agrees that any building constructed on the Development
parcel shall be a minimum of thirty thousand (30,000) square feet,

J. The Developer agrees that the entire property as indicated on Exhibit A
shall remain taxable. Developer agrees to a deed restriction, indicating such taxable
status, and giving the City the right of approval of change of use, being recorded.

Section 2.03. Covenants and Conditions of the City. Prior to closing, the City agrees to
use all reasonable efforts to: '

A. Authorize Funding. Authorize the sale of the property in the Development
Area.

B.  Cooperation. Cooperate with the Developer so as to facilitate the
Developer’s performance and satisfaction of the conditions under Section 2.02.

ARTICLE IIT
TERMINATION & POST DISBURSEMENT CONDITIONS

Section 3.01. Developer’s Right to Terminate, Prior to closing, the Developer shall have
the right to terminate this Agreement by written notice delivered to the City not less than-three
(3) days prior to the effective date of such termination for only the following reason, and in the

event of such termination, neither party hereto shall have any further obligation to continue to
perform its obligation hereunder thereafier.

A. Municipal Approval. Developer fails to obtain any and all necessary

govemmental approvals from any govemmental body, entity, or agency having
jurisdiction over the Development;

Section 3.02. City’s Right to Terminate. The City shall have the right to terminate this
Agreement by written notice delivered to the Developer not less than three (3) days prior to the
effective date of such termination in the event the City fails to authorize the sale of said
property to the Developer. In the event of such termination, neither party hereto shall havé any
further obligation to petform its obligations hereunder thereafier.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF CITY

Section 4.01. Authority. The City represents and warrants to the Developer that the City
has the power, authority, and legal right to enter into all of the transactions and to perform all of

the covenants and obligations required to be entered into or performed by the City, as the case
may be, under this Agreement.

Section 4.02. Delivery of Agreement. The City represents and warrants to Developer
that the City is empowered and authori_zcd to execute and deliver this Agreement and any other




agreements and documents, if any, required hereunder to be executed and deIivereq l_)y the City
as the case may be. This Agreement has been and each such document at the time it is executed
and delivered will be duly executed and delivered on behalf of the City. When exccuted and

delivered to Developer, all such agreements shall constitute a legal, valid, and binding obligation
of the City in accordance with its terms.

ARTICLEV
REPRESENTATIONS AND WARRANTIES OF DEVELOPER

Section 5.01. Valid Existence. Developer represents and warrants to the City that the
Developer is a limited liability corporation.

Section §.02. Authority. Developer represents and warrants to the City that this
Agreement and all other documents required to be executed and delivered by Developer at
closing have been duly and validly authorized, executed, and delivered by Developer and will be
- enforceable against Developer in accordance with their terms except as limited by bankruptey,

insolvency, or similar laws of general application affecting the enforcement of creditor rights.

Section 5.03. No Conflict. Developer represents and warrants to the City that ﬂ.le
execution and delivery of this Agreement, the consummation of the transactions contemplated in
this Agreement, and the execution and delivery of the documents required to be exec1_1ted,
delivered, or acknowledged by Developer will not violate any provision of Developer’s articles
or bylaws or any applicable statute, rule, regulation, judgment, order, or decree of the state of
Wisconsin or a court having jurisdiction over Developer or its properties.

ARTICLE VI
PAYMENTS TO BE MADE BY DEVELOPER

Section 6.01. Annual Tax Guarantee. The City agrees to uniformly apply tax assessmeflt
- procedures and practices with respect to the Development Site and the Development' in
- accordance with state law regarding property tax assessments. Notwithstanding the .fc_)regomg,
‘the Developer and Guarantor, jointly and severally, shall guarantee to the City a mlmmum real
estate tax valuation for the Development for the years and in the amounts as set forth in the
Schedule on Exhibit D attached hereto and incorporated herein by reference (the “Minimum Real
“Estate Tax Valuation”). It is understood by the parties hereto that the Developer’s and

Guarantor’s annual tax payment guarantee will continue until tax payments are made in 2020
pursuant to Exhibit D.

Section 6.02. Minimum Real Estatc Tax Valuation. The Minimum Real Estate Tax
Assessed Valuation shall be paid in the following manner: Commencing with the 2007 calendar
year {assessed valuation as of January 1, 2006) and for each calendar year thereafter, f:he'
Developer and Guarantor shall pay to the City an amount equal to the valuation of the properties
‘as indicated on Exhibit D, times the total applicable tax rate, less the actual amount of the real
estate tax assessed. The Developer and Guarantor shall not be required to make any tax
guarantee payment to the City if the real estate assessed valuation exceeds the valuations
indicated in Exhibit D, in any given year. The Minimum Real Estate Tax Payment Guarantee




shall be released from year to year, as long as this Agreement is in effect, by the amount of the
assessed value of land and any improvements thereon.

Section 6.03. Form of Guaranty, At the time of approval of the Dexfrelopment
Agreement by the City of Appleton, the Developer and Guarantor shall execute and deliver to the

City within three (3) business days the annual tax guaranty substantially in the form attached as
Exhibit E hereto.

Section 6.04. Should the City reacquire any portion of the Development Area pursuant

to Sections 2.02(g) and 2.02(h), the Developer and Guarantor shall be relieved from the tax
guarantee for that portion of the property. '

Section 6.05. The parties recognize that the Development Area is locat.ed within
Appleton Tax Increment Financing District #4. The parties agree that upon the closing of TIF
#4, the Developer's and Guarantor’s minimum tax payment guarantee shall be reduced to that

portion of the tax rate for the City of Appleton. In any event, the Developer’s guarantee expires
at the end of 2019, with taxes payable in 2020,

ARTICLE VII
SUBORDINATION

This Development Agreement and any interest the City may have in and to the
Development is and at all times shall remain subordinate to any mortgages or other liens which
Developer may now or hereafter place against the Development for the purpose of financing the
construction and operation of the Development including any refinancing or renewals of any
such mortgage(s). This subordination provision shall be self-operative and no other instrument
shall be deemed necessary or required to effectuate its intent and purpose. Notwithstanding the
foregoing, the City agrees to execute on or before ten (10) days after written request from
Developer a written Subordination Agreement in confirmation of and in conformance with the

terms of this paragraph in such form as Developer or its mortgagees may reasonably request.

ARTICLE VIII
ASSIGNMENT

Developer shall have the right to assign this Agreement with the written consent of the
City, which consent shall not be unreasonably withheld and which shall be deemed granted if not
withheld by written notice to Developer from City given on or before ten (10) days after
Developer requests in writing that City Consent to an assignment of this Agreement. This
provision shall not apply to assignments by partners, shareholders, or members of the Developer
to other parties, shareholders, or members of the Developer nor shall it apply to a sale or transfer
of less than a majority interest of the Developer, except with City approval.

ARTICLE IX
DEFAULT PROVISIONS




Section 9.01. Notice of Default. In the event either party is in default hereunder (the
“Defanlting Party”), the other party (the “Non-defaulting Party”) shall be entitled to take any
action allowed by applicable law by virtue of said default provided that the Nondefaulting Party
first gives the Defaultmg Party written notice of default describing the nature of the default, what
action, if any, is deemed necessary to cure the same, and specifying a time period of not less than
thirty (30) days in which the default may be cured by the Defaulting Party.

Section 9,02, Remedies Upon Developer’s Default. In the event'Developer defaults
under the terms of this Agreement and fails to cure the default after a notice within the time
. period provided pursuant to Paragraph 9.01 above, the City without prejudice to any other rights

or remedies afforded City by applicable law may compel conformance of this Agreement by
bringing an action for a specific performance hereof.

ARTICLEX
NOTICES

All notices, demands, certificates, or other communications under this Agreement shall
be sufficiently given and shall be deemed given when hand delivered or when mailed by first
class mail, postage prepend properly addressed as indicated in the following:

To the Developer: : Gateway of Appleton, LI.C
_ Attn: Mr. Steve Winter
3315A North Ballard Road
Appleton, WI 54911

To the Guarantor: Mr. Steve Winter

3315A North Ballard Road
Appleton, WI 54911

To the City: City of Appleton
Economic Development Department
100 North Appleton Street
Appleton, WI54911-479%
Attn: Peter Hensler

With a copy to: City of Appleton
- City Attorney’s Office
100 North Appleton Street
Appleton, WI 54911-4799
Atin: James Walsh

Any party may, by written notice to the party(ies), designate a change of address for the purposes
aforesaid.

b




ARTICLE XI
NONDISCRIMINATION

In the performance of work under this Agreement, the Developer agrees not to
discriminate against any employee or applicant for employment nor shall the developer or any
portion thereof be sold to, leased, or used by any party in any manner to permit discrimination or
restriction on the basis of race, religion, marital status, age, color, sex, sexual orientation,
physical condition, disability, national origin or ancestry, and that the construction and operation

of the Development shiall be in compliance with all effective laws, ordinances, and regulations

relating to discrimination on any of the foregoing grounds.

ARTICLE XII
NO PERSONAL LIABILITY

Under no circumstances shall any alderperson, officer, official, commissioner, director,

member, partner, or employee of the City, have any personal liability arising out of this

Agreement, and no party shall seek or claim any such personal liability. The limitation on
personal lability included in this section shall extend to Developer’s assignment of this
Agreement to a partnership or to a limited liability company consistent with Article VIIL

, ARTICLE XI1
MISCELLANEOUS PROVISIONS

Section 13.01. Entire Agreement. This document contains the entire agreement between
Developer and the City and it shall inure to the benefit of and shall be binding upon the partics.
hereto and the respective heirs, executors, successors, and assigns, This Agreement may be
modified only by a written Amendment signed by the parties, which Amendment shall become
effective upon the recording in the Office of Register of Deeds for Outagamie County.

Section 13.02. Survival of Warranties, Representations and Agreements. Any warranty,
representation, or agreement herein contained shall survive the closing. :

Section 13.03. Governing Law. The internal laws of the State of Wisconsin shall govern
this Agreement without giving effect to this conflict of law provisions,

Section 13.04. Captions, The captions or headings in this Agreement are for convenience

- only and in no way define, limit, or describe the scope or intent of any of the provisions of this
Agreement,

Section 13.05. Counterparts. This Agreement may be signed in any number of

counterparts with the same effect as if the signatures thereto and hereto were upon the same
instrument. '

Section 13.06. Severability. If any provisions of this Agreement shall be held or df:emed
to be or shall, in fact, be inoperative or unenforceable as applied in any particular case in any
jurisdiction or jurisdictions or in all jurisdictions, or in all cases because it conflicts with any




other provision or provisions hereof or any constitution or statute or rule of public policy, or for
any other reason, such circumstances shall not have the effect of rendering the provision in
question inoperative or unenforceable in any other case or circumstance, of rendering any other

provision or provisions herein contained invalid, inoperative, or unenforceable to any extent
. whatever. :

Section 13.07. City Authorization. The execution of this Agreement by the City was
authorized by resolution of the Common Council adopted March 16, 2005.

IN WITNESS WHEREOF, the parties have duly executed this Agreement, or caused it
to be duly executed, as of the 1% ™ day of June, 2005.

Developer: Gateway of Appleton, LLC

‘By: C%WWK

Printed Name:
Title:

By: - - By:
ﬂ? Cyntlja 1. Hesse, City Clerk Printed Name:

Title:

Guarantor;

oy &;//(\

Steve Winter

STATE OF WISCONSIN )
. 88,
OUTAGAMIE COUNTY )

Hphn A Winto-  the MO and |
X of Gateway of Appleton, LLC, to me known to be the persons who .

executed the foregoing instrument and acknowledged the same in the capacity and for the
purposes therein intended,

ngsonally came before me this (S th ay of June, 2005, the above-named
the

Notary Public S#dte of Wisconsin

My commission is/expires: Mﬂmvﬁr

-10 -




STATE OF WISCONSIN .)
.88,
OUTAGAMIE COUNTY )

Personally came before me this )5#\' day of June, 2005 the above-named Steve Winter
to me known to be the person who executed the foregoing instrument and acknowledged the
same in the capacity and for the purposes therein intended.

Notary Pulllc, State of Wisconsin
My commission is/expires: MMM‘V

STATE OF WISCONSIN )
1 ss.
OUTAGAMIE COUNTY )

' LISAIELL , DEPY ersonally came before me this st- 10 day of June, 2005, Timothy M. Hanna, Mayor and

PR $ City Clerk, of the City of A of Appleton respectively, to me known to be the persons
who executed the foregoing instrument and acknowledged the same in the capacity and for the
purposes therein intended.

Notary Public, State of Wisconsin
My commission iskexpizes: %L{mnud-

Countersigned pursuant to §62.09(10) Wis. Stats.

e [ o~

L1§/a A. Maertz, City Fman irector

APPROVED AS TO FORM: \’&GQE‘]%\‘

FanresP-Walsh; City Attorey
£l lcho-i-z.kg. Dep M-(a_.

This instrument was drafted by: James P. Walsh, City Attomey

After recording should be returned to:
James P. Walsh, City Attorney
City Hall
100 North Appleton Street
Appleton, WI 54911-4799

NAWORD\FORMS\Davelopment Agreements\Gateway Properties-Steve Winter\June 14, 2005.doc
Last Update Made: June 14, 2005
By: James P. Walsh, City Attomey

11 -




EXHIBIT A
LEGAL DESCRIPTION

Pareel I

Lot Thirty (30) of Northeast Business Park Plat #3, City of Appleton, Outagamie County,
Wisconsin. '

Tax Key No. 31-1-6510-30

Parcel IT

The East }4 of the following: A parcel of land in the Northwest % of the Northwest % of Section
18, Township 21 North, Range 18 Bast, Town of Grand Chute, Outagamie County, Wisconsin
more fully described as follows, to-wit:

Commencing at the Northwest corner of said Section 18; thence South 89°08* East 715.00 feet

' along the North line of said Section 18 to the point of beginning; thence continuing South 89°08’
East along the North line of Section 18, being the centerline of Evergréen Road, 200.00 feef to a
point; thence South 0°52’ West, at right angles to Evergreen Road 225.00 feet to a point; thence
North 89°08” West, paraliel with Evergreen Road, 200.00 feet to a point; thence North 0°52°
East, 225.00 feet to the point of beginning, LESS the North 24.75 feet for highway purposes and
excepting therefrom land recorded as Document No. 1289353.

Tax Key No. 10-1-1687-00

-12-




EXHIBIT B
SITE PLAN

-13-
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EXHIBITC
DEVELOPER’S FINANCIAL COMMITMENT

-14 ..



Wolf River |
Community Bank

hune 14, 2005 -

Mr, Peter Hensler
City of Appleton

Re: Land Acquisition Northeast Business Park, Appleton, Outagamie, Wisconsin
This is to advise you that Wolf River Community Bank is extending

the comumitment dated April 27, 2005 for Gateway of Appleton LLC.

This commitment will b extended through June 17, 2005.

If you need finrther information, please feel fiee to contact our office.

Sincerely,

CHF

Jon F Morford

Vice President
| ‘Member FDIC A
309 E. Main Street 1008 N. Shawano St.
FO. Box 459 PO. Box 329
: Hortonville, W 54044-0459 New London, WI 564961-0329
Phone: (920) 779-7000 Fax: (920) 779-7004 Phone: (920) 982-0055 Fax: (920) 982-9058
www.wolfriverbank.com

¢ 'd L8369 oN Wa00<7 00 vl Tune
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Wolf Hivér
Community Bank

April 27, 2005

Mr. Stephen A, Winter
Gatewsy of Appleton L1.C
3315A North Baliard Road
Appleton, W1 54914

RE: Land Acquisition Northeast Business Park, Appleton, Outagamie, Wisconsin
Dear Mr. Wintec:

Wolf Rivee Cormmmity Bank, (Lender™) is pleasad to advise you that your Ioan requests
has been approved. Wolf River Community Bank will lend Gateway of Appieton LIC
(“Borrower™) & permanont Ioan in the amount of up to Six Husdred Sixty Nine Thousand
Dollars (5669,000.00)(Loan A™). In sddifion, Wolf River Community Bank will lend
Gatowy of Appleton LLC (“Borrower™) » st teem loan in the amount of up to (ns
Million Forty One Thousand, Three Hundred Dolfars (§1,041,300.00)( Loan B").The
&udsmwbcuwdﬁwﬂwbemﬁtofﬂwbmmﬂumﬁwmmdwﬂmomﬁm
oW,

Please be advised that Lender’s commitment to the Losn is contingetit upos:

A. Borrower’s written scceptance of this commtitment a3 heveafter provided on or
. priorto May 15% 2005;

B, Borrowar’s completion of the Conditions Precedcnt to Closing as hereinafter
set forth, to the stisfaction of the Lender, prior to the closing date of May 30
2005, '

C. The execution and delivery of the Loan Documants a3 hexvinafter provided on
or prior to the ¢losing date, .

1, Term: The term of the Losn A shall commence af tha closing of the Logn and
shall continge for 2 yeats. The loan will not bo amortized, and will call for
interest only payments. The term of i Loan B ghall commence gt the closing
of the Loan and shall continme for 30 dsyz. The foan will not be amortized,

and will call for interoxt ovly payments.
Memhar FDIC
308 £. Mgin Street 1008 N. Shawano St.
P.O. Bax 458 P.0.Box 329
Hortonville, Wi 54844-0459 New Landoty, W1 54981-0320

Phone: (820) 778-7000 Fax: (820) 779-7004 " Phone: (920) 982-0055 Fax: (820) 962-9058
, www.wolfrivarbani.com .
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2. Intervtt Rate: So long a5 thece is no default under the Loant or sty of the
Loan Documents, the rate of interest on the principal balance of Loss A which
remains unpeld and outstasding from time ¢o time shall be Six and One Eighth
percent (6,125%) per anmum during the term of the Loan. So long as there is
1o default under the Loan ar any of the Loan Documents, the rate of interest
on the principal balance of Loan B which remaing vapaid and outgtending
from time to time shall be Wall Street Prime,

3. Repayment: Comencing on the firet day of the mouth following the closing
of thess transactions, payments of intecest (in arrears) in consecutive monthly
instaflments will be made no later than the fifteenth day of cach month
theteafter through the remaining term of the loan,

In the evert that any monthly instaflments of principal and Intecest or other
payment dueunder the Loan it ot received within fiftesn days of its due date,
the Borrower shall pay Anchorbank & late charge in the amount of § peroent
(554) of such delinquent amount,

4. Prqmmmnmmwmymyﬂwmwmatmyﬁmﬁw_

5. mmwﬁmmmmwﬂmmmw
the following Loan Docments{“Loan Documents™):

2. A moitgaps note (the “note) which shall evidence the Loaas to Bomower.

b, A first mortgage (the “Mortgage™) on the Res] Egiate. The Mortgags shall
mmmmmmmmofwmumw n ity
sole discretion, shall deem appropriate.

< Anunmmofuﬁmsﬁugmamhmmdwmlpamm
relsting to the property.

4, A collateral assigniment of all licerises end permits as may be issued and ot
WW@MMM}WM@M
to the use of the Property, if warranted.

| c Muﬂmmwumﬁymuhﬁ«my at
mm!edhmuﬁm,dmmmyondvmb{cmmym&s
interests in connection with the Loas.

L Borower will provida Lender with copies of all leases relating to the
propeaty,

g The Loan Documents and this commitment shall be comstrued in
sccordance with the laws of the State of Wisconsin,
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Required Fluancial Statements: During the eatire term of the Loxa, onan
annual basis, Borrowar shall cause to be fiunizhed to Lender opessting
stxtements for Bocrowe, & Halance Sheet and Statemtent of Income and
Bxpenses, and a financial statetnent for each borrower and gusrantor, All
statements shatl be in form and content acoeptable to Lender, and shall bo
certified 1o be true, correct, and complets,

Tux Eserow. So long v there is no default by Borrower, Leader shall not
roquire that the Borrower escrow smoumts necessary for the payment of reel
esiste taxea. However, in the event of s defiwit, Lender may thereafber require
the deposit, in escrow, of amounts necessary to rexsomsbly anticipate the
payment of real estate taxes.

" Ynyuranee Escrow. S0 long as thece is no defimlt by Borrowes, Lender shail

not require that the Bosrower escrow emonnts necessary for the paymant of
peeaiums for insurance required of the Borrower, However, in the event of a
defhult, Lendes may thereafter require the deposit, in esccow, of amoumts
nedossaty 1o reasonably anticipate the paymest of premiuts on all required
insarance.

Couditions Precedent to Closing: Lender’s obligation to make the Loan to
Botrower shall be subject to the following conditions:

a. Fee simple fitle to the Property shall be vested in Borrower and shall be
good snd marketabls and fred of all Kens, restrictions, snd encumbrances,
which have oot beess spproved in writing by Lender,

b, mmwm&mmmmmmpmmu

Lender doems necessary and desirablo and shall bo duly exaairted and
delivered by Borrower,

c. mm&mmmmmamm &t
Wolf River Comawnity Bank.

d. Lender shall have recelved, prior fo cloging of the Loan, the following,
which sball be in form and substance satisfactory to Lender and its

1. Financial Statements and Tax Retuma: A corrent financial statement
hrBorm«wnﬁedbythapmypmdmgthemum correc,

é. Credit Report: Lender shalt obtain credit reports on Borrower and
Guamantors,
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3, mmmwwummmmm
DECESSETY OCCUpARCY pecmits have been issued by the propes
regnlatory authotitiss.

4, CemuMy and Public Lisbility Insurance: Certificates of insurance from
ammyslnwingﬂmtﬁwpropettyiainamd_bymull_wmd
extandad coverage insurance, liability insurance, and business
interruption insurence,

S. Title Insurance: A commiiment for an ALTA loan policy of title
insurance written by u title insurance contpany without standsrd
mm-whmdmmmmmm
only to such defect and exosptions as shall have bean approved in
wﬂdngbylmdﬂ'wdmmmhmdomm:smmﬂ
require.

6. Survey: Original improverness survey dated within 90 days of the dste
-of closing of the Loan cetfified by Borrower end any entity

txt!atothem[muudcrnnymeﬂmgmimmf |

Titls Company provides the proper sndorsement,

7. Appreisal: Anmulahuwmgthevﬂmofﬁek&!ﬂmmbem
{ess than Eight Fandred Eighty Five Thousand Dollars (§885,000.00).
Loan to Value will not exceed 80% of fhe appraised valne or cost;
which ever is the laaser of the two, of all Real Eutate securing the
Loan. The sppraisal shafl be obtained affer the closing ¢f this
transaction and shall otily cover the parce! the borrower will retain.

8. Governmestal Evidence that all governmextal
mmmmmwwopummdwaﬂhhmhavc
bean satigfied.

e cmmwmmmwmmmmamu
freo from environmental hazads, or toxic waste o matecials, and is in
conmpliance with all eavironmental Laws, regulstions and rules imposed

wernmental entity having jurisdiction over the Froperty. As
&%mmmmm«mm
 Environmental Questionnaire certified by the Lender,

10. Pusticipation or sale of Logn: Lender shall have the right to sell the
Logn ot an undivided owncrship or participation interest in the Loan.

mmmmmmwmmmmmmﬂm
umemnmemningﬂwmtamofﬂnlmm

ar

T
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11, Commitment Fee: If this commitment is accepted by Borrowee as hereinafter
provided, Borrower shafl pay to Lender as consideration for Leader's
agroemant to be bound by the terms and condifions of this commitment &
$5,000.00 loxn fise. Borrower acknowledges and agrees that the extire loan fee
is earned by Lender upon accsptance of this commitment by Borrower and is
non-refundable.

12, Closing Costs: All expense incursed by Lender and Borrower arising from
shis commitment o in connection with the closing of'the Loan shall b paid
by Borrower, including without lmitstion, title competry charges, survey
chiarges, taxes, assessments, and appraisal foes. The Borrower shalf pay all
such expenses when due and owing.

13, Expirntions This oommitment shall expire automatically sod without
nacessity of sty further notice by Lender to Borrower if not accepted on or
prior to May 15®, 2008, or in the event the L.oan i not cloged on or priotto
May 30%, 2005, and in either event, Lender shall have no cbligation ot
Habiﬁtytomakethemorrﬁmdmyporﬁonofﬂm!ommmn&tmmm
received by it. Any extensions of the commitment st be in witing and
signed by Lender,

14. Termination: Lender may terminate this commitment and its obligations
~ hereunder by wtitten notice mailed or faxed to Borrower ift

2. Bomower fails to satisfy, obsceve or comply with matecial ferms,

b. Insolvency, receivership, consolidstion, bankruptey or similar proceedings
are commenced by or agsinst the Borrower,

¢ Dorrower fils to discloss to Lender all information and material relating
1o the Loan or the Property and improvements, or Bomrower misreproscits
any fucts doemed by Lender to bo matetial or sobstantial, relating to the
Loan, the Property, the fmprivements, or the financial condition of the
Botrower,

d Anywa:rantyorrqmumﬂonmdebynonminﬁmpplimﬁonof
mpponhgdomemﬁonauﬁshedinconnedmwﬁﬂmobtainingof
the commitment for the Loan or sy warranty, repeestntation, or statermcat
in the Loan Documets or in ety statement o certificate furnished
mmmmyofthefom@hxg.dml!bematailﬂyﬁm,uﬂdadingnr
inscourats. o

15, Commitment Nou Assigaable; This commitment shall not bo assignable by

W&W«Mmmmmmdw.
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1¢mnmmmmmmorﬂnmdmmmbymum
and the performance of a8 obligations contained in the Loan Documents er
the liability of Stephen A, and Thereaa E, Wintet,

17. Survivat of Commitment: The terms and conditions of this commitment.
letter shall survive closing provided, however, in the event that the Loans s
closad and the terms and oonditions of the Lotn Documents for the Loan arc
mmmmmm&ﬁmmmmuggmﬂw
representations, terms, conditions, covensnts and provisions herein

shall survive the closing of the transaction contemplated bereby.

ILMkﬁMWMMbedhmw&bwmm
aspects of this commitment. No waiver of the torms or conditions of the |
comitment shall be effective unless made in writing by both the Borrower
and Lendet,

" Pleaso evidenios aoseptance of ihis commitment by executing thy duplicate copy of this
wm&mmt,whidaismdowdhﬁcwﬁh,mdmitwﬂwmdamd :

Very Truly Youns,
Wolf River Community Bank

SV A

' Harold L, Hermansen o
Vice President :
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AGREED TO AND ACCEPTED
Acceptance of the terms of the above commitment acknowledged this * £ day of M -
, 2005 B
BY: .
Gatewry of Appleton LLC
Stephea A. Winter Mansging Member
7.
TR L] ranT 2 h o fem




EXHIBITD ,
TAX ASSESSED VALUATION SCHEDULE

2006 $9,000,000 2007
2007 $12,000,000 2008 | 0
2008 | $12,000,000 2009 S
2009 $12,000,000 2010

2010 $15,000,000 2011

2011 $15,000,000 2012

2012 $15,000,000 2013

2013 $15,000,000 2014

2014 $15,000,000 2015 |

2015 $15,000,000 2016 :
2016 $15,000,000 2017

2017 $15,000,000 2018

2018 — §15,000,000| 2019

2019 $15,000,000 2020

This assessed value schedule shall apply to the entire Development Area.
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EXHIBIT E
TAX GUARANTEE

THIS GUARANTEE made by Gateway of Appleton, LLC (the “Developer”) and

Steve Winter (the “Guarantor”) to and for the benefit of the City of Appleton, Wisconsin, a
Wisconsin Municipal Corporation (the “City”).

WITNESSETH:

WHEREAS, City and Developer have entered into a Development Agreement
dated March 16, 2005 (the “Development Agreement”); and

WHEREAS, as a part of the Development Agreement, Developer and Guarantor
have agreed to guarantee to the City an annual minimum real estate tax valuation as follows:

Annual Tax Guarantee, The City agrees to uniformly apply tax assessment
procedures and practices with respect to the Development Site and the Development in
accordance with state law regarding property tax assessments. Notwithstanding the
foregoing Developer and Guarantor, jointly and severally, shall guarantee to the City the
minimum real estate valuation described in this paragraph for the years and in the
amounts set forth in the schedule in Exhibit D attached hereto and incorporated herein by
reference (the “Minimum Real Estate Tax Valuation™). It is the intent of this provision
that the Developer’s and Guarantor’s Minimum Real Estate Tax Valuation shall be in
effect over a 15-year period commencing with tax payments made in 2007, for value as
of January 1, 2006, and ending with the year 2020,

‘ The Minimum Real Estate Tax Valuation payment shall be paid in the
following manner: Commencing with the 2007 calendar year:(valuation as of January 1,
_-2006) and for each calendar year thereafier until the Minimum Real Estate Valuation
expires, the Developer and Guarantor shall pay to the City the amount, if any, by which
the Minimum Real Estate Tax Valuation for each calendar year exceeds the actual real
estate tax valvation generated from the Development for such calendar year. The
Minimum Real Estate Tax Payment Guarantee shall be released from year to year, as

long as this Agreement is in effect, by the amount of the assessed value of land and any
improvements thereon.

By January 15th, starting with calendar year 2007, the City shall prov?de
Developer and Guarantor with: (1) an itemization of the actual real estate tax valuation

received from the Development, and (2) a calculation of the amount, if any, by which the-

Minimum Real Estate Tax Valuation for the Development for such calendar year exceeds
the actual real estate tax payment allocable to the Development for the preceding
calendar year. If for any given calendar year the Minimum Real Estate Tax Valuation
exceeds the actual real estate tax valuation, Developer and Guarantor shall pay the
amount of tax on such excess of such excess to the City in a single instaliment due on
January 3lst following the end of each calendar year. If the amount of the actual real

. estate tax valuation exceeds the Minimum Real Estate Tax Valuation, no additional
payment shall be due from Developer or Guarantor.

-16 -




WHEREAS, the City requires the Developer and Guarantor to execute and deliver
to the City at Closing its guarantee of payment of the Minimum Real Estate Tax Valuation to the
City in accordance with the terms of the Development Agreement,

NOW THEREFORE, subject to all other terms and conditions of the
Development Agreement and for value received, and other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, Developer and Guarantor, does hereby
unconditionally, absolutely and irrevocably guarantee the payment to the City of the Minimum
Real Estate Tax Valuation in accordance with the terms of the Development Agreement.
Developer and Guarantor hereby waives notice of acceptance of this Guaranty. Developer and
Guarantor consents to City proceeding directly against Developer and Guarantor on this

Guaranty without first exhausting any remedy or remedies which City may have pursuant to the
Development Agreement,

' IN WITNESS WHEREOF, the Developer has executed this Agreement on the
[S¥ day of June, 2005,

Gateway of Appleton, LLC (Developer)

By:

Guarantor, Steve Winter:

Ao
By: Ty

-17 -
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MEMORANDUM

“...meeting community needs...enhancing quality of life.”

TO: Appleton Redevelopment Authority and CEDC
FROM:  Karen Harkness, Director of Community & Economic Development

DATE: October 27, 2019

RE: Eagle Point Amended Development Agreement for Eagle Court

The Amended Development Agreement supports the Developer’s construction of Phase Il at
Eagle Point (Eagle Court).

The Developer proposes to construct a community-based residential facility, considered a
community living arrangement (CLA) under the Zoning Ordinance, on the subject site. The
building would include 28 units and be approximately 22,307 square feet in size, as shown on
the attached development plan. Its exterior would be similar in appearance to the existing
residential care apartment complex at 955 East John Street, which was also developed by the
applicant. East John Street would provide vehicular access, with a segment of public right-of-
way also being considered for vacation. Off-street parking spaces are proposed on the subject
site #31-1-0772-01 (975 East John Street) and adjacent parcel #31-1-0772-00 (955 East John
Street), which would require an off-site parking agreement. An extension of a publicly
accessible trail is also proposed for the subject site.

The original Development Agreement anticipated Phase Il projected assessed value of
$2,100,000. The amended Development Agreement anticipates Phase Il projected assessed
value of $5,100,000. Phases 1 & 2 combined are anticipated to be $20,800,000.

The City has determined that development of this project at the former Foremost Dairy Plant will
spur economic development, expand the City’s tax base, and create new jobs. Pursuant to
Section 66.1105 Wisconsin Statutes (the “Tax Increment Law”), the City has further determined
that financial assistance for this project’s cost is covered under the Tax Incremental Law.

The City investment will be the lesser of: 1) $1,275,00 or 2) Twenty-five percent (25%) of the
tax increment value of Phase 2.

Please contact Karen Harkness, Director of Community and Economic Development at 920-832-
6408 or email karen.harkness@appleton.org with any questions.



mailto:karen.harkness@appleton.org

FIRST AMENDMENT TO
EAGLE POINT DEVELOPMENT AGREEMENT

WHEREAS, EP Development, Inc., a Wisconsin corporation (the “Developer”), and the City of
Appleton, a Wisconsin municipal corporation (the “City”) and the Redevelopment Authority of the City
of Appleton (the “Authority”) have previously entered into a Development Agreement dated March 7,
2017 (the “Development Agreement”); and,

WHEREAS, following the execution of the Development Agreement, Developer conveyed a
portion of the property subject to the Development Agreement (the “Property”) to an affiliate, ASHRE,
LLC, a Wisconsin limited liability company (“ASHRE”). The portion of the Property conveyed to ASHRE is
legally described as Lot 1 of Certified Survey Map No. 7281 (the “ASHRE Property”), and the portion of
the Property retained by Developer is Lot 2 and Lot 3 of Certified Survey Map No. 7281 (the “Developer
Property”); and,

WHEREAS, the Developer, ASHRE, and the City have been working cooperatively to accomplish
the projects identified in the Development Agreement; and,

WHEREAS, as the projects progress, the Developer, ASHRE, and the City find it appropriate to

amend certain terms within the Development Agreement.

NOW THEREFORE, the Developer, ASHRE, and the City agree that the Development Agreement

dated March 7, 2017 shall be amended as follows:

1. Paragraph 3.3 is amended to read as follows:
33 ASHRE has constructed Phase | of the Project on Lot 1 of Certified
Survey Map 72821 (Outagamie County Document #2089713) and also identified as

Parcel Number 31-1-0772-00, comprised of a senior living facility of approximately

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
First Amendment to Development Agreement
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ninety-eight (98) dwelling units and one (1) guest unit with a projected assessed value of
$15,700,000 upon stabilization. Developer shall construct, or cause to be constructed,
Phase Il of the Project in the area identified as Lot 2 of Certified Survey Map 7281
(Outagamie County Document #2089713) and also identified as Parcel Number 31-1-
0772-01, comprised of a 28-unit memory care facility with a projected assessed value of
$5,100,000. The projected assessed value of Phases 1 & 2 combined is expected to be
$20,800,000. Developer shall use best efforts to construct the final phase of the Project
on Lot 3 of Certified Survey Map 7281 (Outagamie County Document #2089713) as
market conditions permit, which may include, but not be limited to, market rate, senior,
single-family housing, student housing, mixed-use, or commercial components, by

December 31, 2020.

2. Paragraph 5.4.1 is amended to read as follows:

5.4.1 Reimbursement of Developer Costs. The City will provide payments to
the Developer solely from future Tax Increment Revenue from the Property as a
reimbursement for Developer Costs. The City and the Developer agree that there will be
no reimbursement for any activities prior to the creation of the District. The City’s total
payment of Tax Increment Revenue to the Developer for Phase 1 shall not exceed the
lesser of: i) $3,742,500; or ii) twenty-five percent (25%) of the Tax Increment Value of
Phase 1, plus interest thereon. The City’s total payment of Tax Increment Revenue to the
Developer for Phase 2 shall not exceed the lesser of: i) $1,275,000; or ii) twenty-five
percent (25%) of the Tax Increment Value for Phase 2, plus interest thereon. The
Contribution may be prepaid at any time, but until paid in full, the Tax Increment

Revenue payments will be provided to the Developer as follows: On or about August 15%

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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of each year over the life of the District, the City will pay the Developer ninety percent
(90%) of the Tax Increment Revenue received by the City with respect to the Project in
that year. No payments will be distributed until the property taxes have been paid on

the Property.

3. Paragraphs 3.5.1 through 3.5.3 are created to read as follows:

3.5.1 As of the date of this Amendment, ASHRE has constructed a public
walkway on Phase 1 of the Project and has conveyed an easement granting the City
public access to said walkway. Said easement includes a maintenance and operation plan
for the public walkway. ASHRE shall continue to maintain signage for six (6) parking
spaces near the end of East John Street indicating that said spaces are available for public
access to the trail. ASHRE reserves the right to impose limits on the use of the spaces
(e.g. time limits, time of day, etc.) to avoid abuse by the public.

3.5.2 The public walkway located on Lot 2 of CSM 7281, and generally
depicted in Amendment Exhibit A (hereafter “Northeast Trail Segment”), shall be
constructed by Developer within one (1) year after building construction on Lot 2 is
substantially complete. Upon completion or as soon as practicable thereafter,
Developer shall convey to the City a public access easement for the Northeast Trail
Segment and a maintenance and operation plan. The terms and conditions of said
easement and operations and maintenance plan shall be substantially the same as the
easement granted to the City over the completed portion of the public walkway
referenced in Section 3.5.1. A copy of the recorded easement referenced above is
attached as Amendment Exhibit B. Developer or ASHRE will permit the City to install a

trail sign substantially like that shown in Amendment Exhibit D near the trail and the

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
First Amendment to Development Agreement
Page |3



end of East John Street. Developer or ASHRE and the City shall work cooperatively to
find an appropriate location for said sign.

3.5.3 The City, Developer and ASHRE acknowledge that a public walkway will
also be constructed connecting the existing walkway’s southern end to a walkway
located at the Property’s Southwestern boundary (hereafter “Southwestern Trail
Segment”). The City agrees, at its sole expense, to construct the Southwestern Trail
Segment in the location generally depicted by Amendment Exhibit A. ASHRE shall grant
the City a temporary limited easement allowing the City adequate access for trail
construction purposes. In addition, as part of the construction of the Southwest Trail
Segment, the City shall be permitted to stripe a portion of the existing fire lane in a
manner to identify and distinguish the trail from the adjoining paved area as well as
identifying the area as intended only for use by emergency or other authorized motor
vehicles. The City shall stripe a path 10’ in width within the fire lane to indicate the
location of the path. Additionally, the City shall be permitted to stripe the first 10" of
the entrance to the fire lane to prevent vehicular traffic from entering the path. A
striping location plan is attached hereto as Amendment Exhibit C. City shall provide
ASHRE with a detailed striping plan for ASHRE’s approval prior to commencing work on
striping. ASHRE shall be solely responsible for future maintenance of said striping. Upon
completion of the Southwestern Trail Segment, ASHRE shall convey to the City a public
access easement and maintenance and operation plan for that segment consistent with
the terms and conditions in the recorded easement referenced in Section 3.5.1 above
and attached as Amendment Exhibit B provided however that the requirements for
snow removal in the maintenance and operations plan shall be amended for this portion

of the trail. The City shall perform snow removal operations on the Southwestern trail

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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segment from the Property’s boundary to the point where the trail first meets the
shared trail and fire lane. The City’s snow removal vehicle shall be permitted to use the

fire lane/trail area on the Property to turn around.

4, Paragraph 3.7 is created to read as follows:
3.7 Parties mutually agree that the City shall pave the public portion of East
John Street between South Court and the terminus of East John Street on the west side
of the Fox River, with concrete when East John Street is reconstructed (hereafter
“reconstruction”) at the City’s sole cost and expense. Scheduling of the reconstruction is

anticipated to occur in the year following Developer’s completion of Phase 2.

5. Section 3.8 is created to read as follows:

3.8 Developer and City are pursuing the vacation of the end of East John
Street to benefit Developer and ASHRE. Vacation of the end of John Street would create
a non-conforming zoning issue for ASHRE. In order to relieve such an issue, ASHRE
hereby authorizes the City to transfer the entire vacated portion of East John Street to
Developer. Developer, concurrent with the transfer of the vacated property from the
City, shall enter into and record a perpetual easement to provide Lot 1 with unrestricted
access to East John Street. In the event that a future legal determination determines
that the City cannot transfer the entire vacated parcel as described above but must
transfer a portion of the vacated property to ASHRE, ASHRE hereby agrees to
immediately transfer the portion of the property received from the vacation to
Developer and Developer shall concurrently provide an easement as described above.

In the event Developer or ASHRE transfer ownership of either of their respective

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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parcels, any subsequent owner must agree to abide by this section prior to the City

vacating said portion of East John Street.

6. For avoidance of doubt, the parties agree that certain references to “Developer” herein
and in the Development Agreement shall refer to ASHRE with respect to obligations of
the owner of the ASHRE Property, and shall refer to Developer with respect to
obligations of the owner of the Developer Property. ASHRE is joining in this amendment
to acknowledge such obligations. Notwithstanding anything herein to the contrary,
however, Developer, not ASHRE, shall receive any and all payments, grants, incentives,
and tax increment financing proceeds under the Development Agreement, as amended
hereby. Nothing herein is intended to modify any payments, grants, incentives, or tax
increment financing previously payable to Developer pursuant to the March 7, 2017
Development Agreement regarding Phase 1 of the Project. Modification to payments,
grants, incentives, or tax increment financing for Phase 2 are being made to account for a
higher projected value of Phase 2 are consistent with the intent of the original

development plan and Development Agreement.

7. All other terms of the March 7, 2017 Development Agreement shall remain in full force

and effect. All references to the “Development Agreement” shall hereafter refer to the

Development Agreement, as amended by this Agreement.

Dated this day of ,2019.

[SIGNATURES BEGIN ON THE FOLLOWING PAGES]
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EP Development, Inc.

By:
Printed Name: Joseph Alexander
Title: President

STATE OF WISCONSIN )
1 SS.
DANE COUNTY )
Personally came before me this day of , 2019, Joseph Alexander, to

me known to be the person who executed the foregoing instrument and acknowledged the same in the
capacity and for the purposes therein intended.

Printed Name:
Notary Public, State of Wisconsin
My commission is/expires:

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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ASHRE, LLC
By: Eagle Point Partners, LLC
Its: Manager
By: National Venture, LLC
Its: Manager

By:
Printed Name: Joseph Alexander
Title: Manager

STATE OF WISCONSIN )
1 SS.
DANE COUNTY )
Personally came before me this day of , 2019, Joseph Alexander, to

me known to be the person who executed the foregoing instrument and acknowledged the same in the
capacity and for the purposes therein intended.

Printed Name:
Notary Public, State of Wisconsin
My commission is/expires:

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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City of Appleton:

By:

Timothy M. Hanna, Mayor

ATTEST:

By:

Kami Lynch, City Clerk

STATE OF WISCONSIN )
1 SS.
OUTAGAMIE COUNTY )
Personally came before me this day of , 2019, Timothy M. Hanna,

Mayor and Kami Lynch, City Clerk, of the City of Appleton respectively, to me known to be the persons
who executed the foregoing instrument and acknowledged the same in the capacity and for the
purposes therein intended.

Printed Name:
Notary Public, State of Wisconsin
My commission is/expires:

APPROVED AS TO FORM: PROVISION HAS BEEN MADE TO PAY THE LIABILITY
THAT WILL ACCRUE UNDER THIS AGREEMENT.

James P. Walsh, City Attorney Anthony D. Saucerman, Finance Director
City Law A17-0038

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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Redevelopment Authority of the City of Appleton:

By:

Karen E. Harkness, Executive Director

STATE OF WISCONSIN )
1 SS.
OUTAGAMIE COUNTY )
Personally came before me this day of , 2019, Karen E. Harkness,

Executive Director, of the Redevelopment Authority of the City of Appleton respectively, to me known
to be the persons who executed the foregoing instrument and acknowledged the same in the capacity
and for the purposes therein intended.

Printed Name:
Notary Public, State of Wisconsin
My commission is/expires:

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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Amendment Exhibit A
Trail Plan
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Amendment Exhibit B
Recorded Easement
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Document #: 2168774

TRAIL EASEMENT AND AGREEMENT e e

This Trail Easement and Agreement (this “Agreement”) made |

County: OUTAGAMIE COUNTY  State: WI

this [  day of _AUAANGT , 2019, by and &u& A “"’@’b’"
between Ashre LLC, a Wisdonsin Limited Liabitity Company,

hereinafter referred to as “Grantor”, and the City of SARAH R VAN CAMP, REGISTER OF DEEDS

Appleton, a Wisconsin municipal corporation, hereinafter
referred to as “Grantee” or “City”. Whereas, Grantor is the
fee owner of the real property in Outagamie County and
being further described below:

See Exhibit “A” for real property and easement description,
Exhibit “B” for map and Exhibit “C” for Trail Maintenance
and Operating Plan which are all attached hereto and
incorporated herein by reference.

Record and return to:

EASEMENT City of Appleton - City Attorney's Office
100 North Appleton Street
Appleton, W! 54911-4799

Grant. The undersigned Owner or Owners grant and convey
to City the right to make available to the public a non- [TaxKey No.31-1-0772-00

Retumed to: APPLETON, CITY OF

&

exclusive perpetual easement (the “Easement”}, over the

area described in Exhibits A and B (the “Easement Area”), and right-of-way over the “Trail”, actually
constructed within the Easement Area and defined in Exhibit C, and the right to use the Trail as follows:

{a} Permitted Trail Uses. Use of the Trail as a right-of-way for (1) walking, hiking, jogging, bicycling, bird

{b

-

—-—

watching, nature study or other like recreational activities; {2) power-driven mobility devices for use
by persons who have mobility impairments; (3} emergency vehicles in the case of emergency on or
near the Trail; and (4} special events consistent with use limitations and restrictions set forth in the
City's Trail Reservation and Fee Policy (hereafter “Policy”), as amended from time to time. In
considering approval for special events, Grantee shall make the safety and quiet enjoyment of persons
living near the trail a priority, including consulting with Grantor when reasonably necessary regarding
the implementation of reasonable restrictions or limitations Grantee may impose on special events in
order to preserve such safety and quiet enjoyment. Nothing contained in this Agreement shall be
deemed to be a gift or dedication of any portion of the Easement Area to the general public or the
Grantee and neither the general public nor the Grantee shall acquire any property rights in the
Easement Area other than the non-exclusive easement rights expressly set forth in this Agreement.

This Trail is intended to be directly connected to adjoining properties by a City wide trail system and
the City may from time to time have or permit to have special events that charge a fee as permitted
by the Policy. The fee for these special events shall be a permitted use of this easement grant. No
Owner shall be permitted to charge a fee for the use of this Trail.

This grant of easement shall be binding upon and inure to the benefit of the heirs, successors and
assigns of all parties hereto and shall run with the land. This Agreement and the Easement rights set
forth herein shall not be transferred or assigned by Grantee without the prior written approval of
Grantor, which may be withheld in Grantor’s sole discretion.

Grantor shall have the right to use any portions of the Grantor’s property upon which the Easement
Area is situated, subject to the rights granted in this Agreement, in any way that is not inconsistent
with the Easement grant herein, provided such use does not materially and adversely interfere with or

ENVELOPE

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
First Amendment to Development Agreement

Page |14



with a required copy to:
City Attorney
100 North Appleton Street
Appleton, Wi 54911-4799

For the Grantee:

ASHRE LLC:
¢/o The Alexander Company, Inc.
2450 Rimrock Road, Suite 100
Madison, Wl 53713
Attn: Colin Cassady

with a required copy to:
Michael Best & Friedrich
One South Pinckney Street, Suite 700
Madison, Wl 53703
Attention: Kevin A. Martin

(i} Waiver: No delay or omission by any party in exercising any right or power arising out of any default
under any of the terms or conditions of this Agreement shall be construed to be a waiver of the right
or power. A waiver by a party of any of the obligations of the other party shail not be construed to be
a waiver of any breach of any other terms or conditions of this Agreement.

(i) nvalidity: If any term or condition of this Agreement, or the application of this Agreement to any
person or circumstance, shall be deemed invalid or unenforceable, the remainder of this Agreement,
or the application of the term or condition to persons or circumstances other than those to which it is
held invalid or unenforceable, shall not be affected thereby, and each term and condition shall be valid
and enforceable to the fullest extent permitted by law.

{iv) Construction: This Agreement may be amended, modified or terminated only in writing signed by
Grantor and City, or their respective successors and permitted assigns, as applicable.

{v) Governing Law: This Agreement will be governed and construed in accordance with the internal laws
of the state of Wisconsin.

AGREEMENT

An affiliate of Grantor, EP Development, Inc., and Grantee (hereafter collectively the “Parties”) entered
a Development Agreement that includes, among other things, a Trail Maintenance and Operating Plan
{hereafter “Plan”} setting forth duties and responsibilities of the Parties and their respective successors and/or
assigns with respect to the Trail so long as the Easement remains in effect. A copy of the Plan is attached
hereto as Exhibit C and incorporated herein by reference.

[SIGNATURES BEGIN ON THE FOLLOWING PAGE]
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This indenture made this ZV’ day of ~J b\/(/l/!/‘ , 2019, by and between Ashre LLC,
a Wisconsin Limited Liability Company, herein referred to as “Grantor/Owner” and the City of Appleton, a

Wisconsin municipal corporation, herein referred to as “Grantee/City”.

Ashre, LLC
By: Eagle Point Partners, LLC, Managing Member

r, Manager

STATE OF WISCONSIN )
i8S,
DANE COUNTY }
\/M Loy , 2019, the above-named

) i
Personally came before me this o @ day of
Joseph Alexander to me known to be the person who executed the_(foregoing instrument and acknowledged

the same,
— ol /ﬁu Loz
KELLY A. TEEHE Printed Name: Kellty Fezef oy
NOTARY PUCONSIN Notary Public, State of Wisconsin
STATE OF WiS My commission is/expires /¢ - 24~ 2.7,

City of Appleton, a Wisconsin municipal corporation

e

Kami Lynch, City Clefk

STATE OF WISCONSIN

QUTAGAMIE COUNTY )
Personally came before me this IS day of a,l,i,m LMH/ , 2019 the above-

n to be the persons who executed

named, Timothy M. Hanna, Mayor and Kami Lynch, City Clerk to/me
the foregoing instrument and acknowledged the same.
i 4 -ﬁ_J_AJ ,A
Printed Name: 10071 L 4T

Notary Public, Sate of.

My commission jfexpft z

7 Qi

Approved as to form: £ :EE — S .5 I:
James P. Walsh, City Attorne E s 8
y y PUBLY Y

This instrument was drafted by:
Christopher R. Behrens, Deputy City Attorney %

City Law A18-0785
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LENDER CONSENT AND SUBORDINATION TO EASEMENT

WHEREAS, Ashre LLC is the owner of certain real property more particularly described in Document No.
2099383 filed in the Office of the Register of Deeds for Outagamie County, Wisconsin on March 17, 2017
(“Property”}.

AND WHEREAS, JOHNSON BANK, a Wisconsin banking corporation, and its successors and assigns (“Lender”)
hold certain secured interests in the Property as recorded in the Office of the Register of Deeds for
Outagamie County, Wisconsin.

AND WHEREAS, by virtue of the foregoing instrument, Ashre LLC is conveying to the City of Appleton (“City”}
a permanent easement for purposes of a public trail and subject to the terms and conditions also previously
set forth and referenced herein (“Easement”).

NOW THEREFORE, for and in consideration of the benefits to accrue to the Property by acceptance of the
Easement, the undersigned authorized representative of Lender expressly subordinates all right, title, and
interest in and to that portion of said Property to the interest of the City in said Easement with the intent
that said Easement shall be prior and superior to Lenders secured interests in the Property filed prior to the
date of this consent.

JOHNSON BANK

By:
Printed Name:

Title: .SV

odd M. [‘gg{‘] Sk

STATE OF WISCONSIN  }

DANE COUNTY )
Personally came beifore me this 5?‘h day of A%g ug'f" , 2019, the above-named
[Qd l!l ('%&l Sg| to me known to be the person who executed the foregoing
instrument and acRnowledged the same.
WL FT)
aw )
\\\\‘\1‘0\)3"’ Sy 0,,," Notary Public, State of Wisconsin
§ < A '?_ My commission is/expires JO. Zle . 2.|
s =
% §
) o S
s;, O WisCH

T
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EXHIBIT A — Trail Easement Legal Description

An Easement being a part of Lot 1, Outagamie County Certified Survey Map No. 7281, located in part of the
Southwest Quarter of Section 25 and being a part of and located in part of the Northwest Quarter of
Section 36, T21N, R17E, City of Appleton, Outagamie County, Wisconsin.

Commencing at the Southwest Corner of Section 25, T21N, R17E;
Thence N63°41'35"E for a distance of 1095.09 feet to the beginning of a trail easement centerline;
Thence SO7°40'05"W for a distance of 132.87 feet to the beginning of a non-tangentiol curve;

Thence through said curve turning to the left a distance of 13.51 feet, having a radius of 9.55 feet, and
whose long chord bears 531°23'56"E g distance of 12.41 feet;

Thence S71°56'01"E for a distance of 21.15 feet to "point a" which is also the beginning of a non-tangential
curve to Point A;

Thence through said curve turning to the right a distance of 74.60 feet, having o radius of 105.84 feet, and
whose long chord bears S47°24'35"E a distance of 73.07 feet to Point B which is also the beginning of a
compounded curve;

Thence through said curve turning to the right g distance of 17.21 feet, having a radius of 55.01 feet, and
whose long chord bears $15°54'52°E a distance of 17.14 feet;

Thence S06°56'47"E for a distance of 49.62 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the left a distance of 16.60 feet, having a radius of 22.24 feet, and
whose long chord bears S28°39'00"E a distance of 16.22 feet;

Thence $50°03'53"E for a distance of 38.27 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the right a distance of 10.52 feet, having a radius of 1965.72 feet, and
whose long chord bears $S45°26'52"E a distance of 10.52 feet;

Thence S42°30'03"€ for a distance of 41.77 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the right a distonce of 18.46 feet, having a radius of 25.00 feet, and
whose long chord bears 520°52'19"E a distance of 18.04 feet to the beginning of a compounded curve;

Thence through said curve turning to the right a distance of 62.05 feet, having a radius of 195.32 feet, and
whose long chord bears S09°30'47"W a distance of 61.79 feet;

Thence 518°23'51"W for a distance of 5.80 feet to the beginning of a curve;

Thence through said curve turning to the right a distance of 12.35 feet, having o radius of 55.00 feet, and
whose long chord bears $24°49'42"W a distance of 12.32 feet;

Thence $31°15'33"W for a distance of 52.81 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the left a distance of 11.89 feet, having a radius of 210.30 feet, and

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
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whose long chord bears $31°21'05"W a distance of 11.89 feet;
Thence $24°58'28"W for a distunce of 10.10 feet to the beginning of a curve;

Thence through said curve turning to the left a distance of 13.44 feet, having a radius of 106.53 feet, and
whose long chord bears S21°21'34"W a distance of 13.43 feet;

Thence S17°44'41"W for a distance of 25.42 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the right a distance of 19.19 feet, having a radius of 59.57 feet, and
whose long chord bears 526°37'56"W a distance of 19.10 feet to the beginning of a compounded curve;

Thence through said curve turning to the left a distance of 18.03 feet, having a radius of 68.27 feet, and
whose long chord bears 5$19°07'28"W for a distance of 17.98 feet to Point C;

Thence 542°19'06"W for a distance of 151.48 feet to the beginning of a non-tangential curve also being
Point D;

Thence through said curve turning to the left a distance of 31.54 feet, having o radius of 105.16 feet, and
whose fong chord bears 544°17'33"W a distance of 31.43 feet;

Thence §35°42'05"W for a distance of 23.33 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the right a distance of 54.29 feet, having o radius of 42.27 feet, and
whose long chord bears §71°53'53"W a distance of 50.63 feet;

Thence N66°48'30"W for a distance of 25.53 feet to the beginning of a non-tangentiaf curve;

Thence through said curve turning to the left a distance of 52.61 feet, having a radius of 33.00 feet, and
whaose fong chord bears 569°25'21"W a distance of 47.22 feet to Point E;

Thence 523°44'41"W for a distance of 15.74 feet to the beginning of a non-tangential curve;

Thence through said curve turning to the left a distance of 41.18 feet, having a radius of 40.76 feet, and
whose fong chord bears $70°27'33" W for a distance of 39.45 feet to the end of the trail easement
centerline.

Less and excepting the portion lying between Point C and Point D in this description and as shown on the
corresponding map, with the trail easement from the beginning point to Point A, being 10 feet in width and
centered on the centerline.

The segment of said easement from point B to point C, being 15 feet in width, with 5 feet lying on the
easterly side of the centerline and 10 feet on the westerly side of the centeriine.

The segment of said easement from Point D to Point £, being 20 feet in width centered on the centerline.
The segment of said easement from Point E to the end point, being 15 feet in width, with 5 feet lying on the
on the westerly side of the centerline and 10 feet on the easterly side of the centerline.

City of Appleton — Redevelopment Authority of the City of Appleton — EP Development, Inc.
First Amendment to Development Agreement
Page |19



EXHIBIT B — Trail Easement Map

TRAIL EASEMENT MAP
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EXHIBIT C - Trail Maintenance and Operating Plan
CITY OF APPLETON TRAIL MAINTENANCE AND OPERATING PLAN

Permanent Easement/Private Property

The purpose of this Trail Maintenance Plan (“Plan”} is to clarify the duties and responsibilities of Owner and
the City regarding the trail located on the Owner’s property.

DEFINITIONS

For the purposes of this Plan, the following terms shall have the following meanings except where the
context clearly indicates a different meaning:

City: The City of Appleton, a Wisconsin municipal corporation with a business address of 100
North Appleton Street, Appleton, WI 54911. A responsibility that must be completed by
the City in accordance with this Plan may be done by an employee or authorized agent of

the City.
City Code: The Municipal Code of the City of Appleton.
Defect: A problem with the trail or a porticn thereof that may cause a safety concern or hazard to a

person using the trail.

Fixture: Real property permanently located on the trail that is owned and maintained by the City,
and may include benches, light fixtures and waste receptacles. City ownership of any Owner-
installed fixtures shall be evidenced by a bill of sale from the Owner to the City.

Owner: The person(s) or entity that owns the property containing the trail. A responsibility that
must be completed by the Owner in accordance with this Plan may instead be done by an
employee or authorized agent of the Owner.

Troif: A paved path with a permanent easement to the City that is located on the Owner’s property
and designated a trail pursuant to City Code, Chapter 13, and subject to the rules and

regulations thereof.

TRAIL MAINTENANCE

1.0 Owner’s Responsibiiity

i1 Trail Maintenance. The Owner is responsible for the following trail maintenance:

1.1.1  Snow and Ice Removal. The Owner must ensure snow and ice is removed from the
trail, including plowing the trail within thirty-six (36) hours of the cessation of a
snowfall and immediately treating the trail with sand, salt or other substance to
prevent it from being slippery after the accumulation of ice.
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1.1.2 Vegetation.

1.1.2.1 Encroaching Vegetation. The Owner must ensure a minimum of four (4)
foot clearance from the paved edge of the trail at all times from encroaching
vegetation, including grass, weeds, brush and tree limbs.

1.1.2.2 Grass. The Owner must mow the grass located within the easement area
of the trail and must comply with the grass height limits per Sec. 12-58{(c) of
the City Code.

1.2 Inspection. The Owner must routinely inspect the trail for garbage, debris, obstructions,
necessary repairs and defects.

1.2.1 Garbage and Debris. The Owner must ensure the immediate and proper disposal of
any garbage and debris found on the trail except when this responsibility falls upon
a special event permit holder following the special event.

1.2.2  Obstructions. The Owner must remove obstructions to or on the trail if the
obstruction falls within Sec. 1.1.2.1 above, or if it is within the Owner’s reasonable
ability to remove the obstruction, otherwise the Owner must notify the City within
twenty-four (24) hours of becoming aware of the obstruction whereupon the City
shall be responsible for the removal of the obstruction.

1.2.3 Defects. The Owner must immediately notify the City upon hecoming aware of a
defect.

1.2.4 Repairs. The Owner must notify the City within three {3) business days of learning
of the need to repair or replace a fixture or the need to repair the trail where the
repair does not rise to the level of being a defect.

1.3 Claims. In the event the Owner becomes aware of an incident involving personal injury
and/or property damage occurring on the trail, the Owner must notify the City within five
{5) business days of becoming aware of the incident.

2.0 City’s Responsibility

24 Trail Maintenance. The City is responsible for repairs to the trail, for the repair and/or
replacement of fixtures, and for the removal of obstructions to or on the trail that the Owner
is unable to remove.

2.1.1 Defects. Upon learning of a defect, the City must inspect the trail as soon as possible
and make any necessary repairs, in the City's discretion, as soon as reasonably
possible.

2.1.2  Repairs/Replacements. Upon learning of the need to repair or replace a fixture, or
the need to repair the trail where the repair does not rise to the level of being a
defect, the City shall inspect the fixture and/or trail as soon as reasonably possible
to determine whether, in the City's discretion, repair or replacement is needed. The
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2.2

2:3

City shall make necessary repairs and/or replacements as soon as reasonably
possible. City shall not make any replacement of a fixture substantially different
from the original fixtures without the authorization of the Owner. Furthermore,
City shall not install additional fixtures along Trail without Owner’s consent, which
shall not be unreascnably withheld.

2.1.3  Obstruction. Upon learning of an obstruction to or on the trail, the City shall be
responsible for the removal of the obstruction as soon as reasonably possible and
for the proper disposal of said obstruction,

Trail Operating Costs. The City shall be responsible for payment of the ongoing electric hills
relating to lighting of the trail. Such costs shall be individually metered.

Trail Closure. The City shall be responsible for closing the trail for both planned and
unplanned reasons, and must notify the Owner as soon as reasonably passible about a
closure.

3.0 Other Terms And Conditions

3.1

3.2

3.3

3.4

3.5

3.6

35

Governing Law. This Plan is governed by the law of the State of Wisconsin, Qutagamie
County.

Disputes. Should a dispute arise out of this Plan, the Owner and the City agree to work
together for thirty (30} days to try and resolve the dispute. If the dispute is not resolved,
the parties agree to mediate the dispute prior to taking any further legal action.

Indemnification. {See Section {e) in Easement.)

Taxes and Assessments. The Owner and the City shall each be independently responsible for
tax liabilities and IRS reporting requirements as they relate to this Plan.

Notice. Notices required pursuant to this Plan shall, whenever practicable, be served in
person or, alternatively, mailed by Certified Mail with Return Receipt in which case the date
of mailing shall be considered the date notice is given.

Amendments. This Plan may be modified at any time upon written agreement between the
Owner and the City.

Insurance. The Owner must maintain insurance in accordance with the attached “I.R. 2.1
SMALL EXPOSURE JOBS CITY OF APPLETON INSURANCE REQUIREMENTS.”
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IR 2.1 SMALL EXPOSURE JOBS
City of Appleton
Insurance Requirements

Project: Trail Maintenance Plan (Eagle Point}
It is hereby agreed and understood that the insurance required by the City of Appleton is primary coverage
and that any insurance or self-insurance maintained by the City of Appleton, its officers, council members,
agents, employees or authorized volunteers will not contribute to a loss. All insurance shall be in full force
and remain in force throughout the term of the Trail Maintenance and Operating plan.

1. INSURANCE REQUIREMENTS FOR OWNER

Commercial General Liability coverage at least as broad as Insurance Services Office Commercial
General Liability Form with the following minimum limits and coverage:

¢ Each Occurrence limit
¢ Personal and Advertising Injury limit
¢ General aggregate limit per project

* Maedical Expense limit — any one person

Automobile Liability coverage at least as broad as Insurance Services Office Business Automobile
Form, with minimum limits of $1,000,000 combined single limit per accident for bodily injury and
property damage, provided on a Symbol #1 — “Any Auto” basis.

Workers’' Compensation as required by the State of Wisconsin, and employers liability insurance with
sufficient limits to meet underlying umbrella liability insurance requirements. If applicable for the
work coverage must include Maritime {Jones Act) or Longshoremen’s and Harbor Workers Act
coverage.

Contractor’s Equipment or Property (If applicable}: The Owner is respansible for loss and coverage
for these exposures. City of Appleton will not assume responsibility for loss, including loss of use,
for damage to property, materials, tools, equipment, and items of a similar nature which are being
either used in the trail maintenance work being performed by the Cwner.

e Primary and Non-Contributory requirement: All insurance must be primary and non-
contributory to any insurance or self-insurance carried by City of Appleton.

o Acceptability of Insurers: Insurance is to be placed with insurers who have an A.M. Best rating of
no less than A- and a Financial Size Category of no less than Class Vi, and who are authorized as an
admitted insurance company in the State of Wisconsin.

*  Additional Insured Requirements: The foliowing must be named as additional insureds on all
liability policies: City of Appleton, and its officers, council members, agents, employees and
authorized volunteers. On the Commercial General Liability Policy, the additional insured
coverage must be 1SO form CG 20 10 07 04. This does not apply to Workers Compensation
paolicies.
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¢ Certificates of Insurance acceptable to the City of Appleton shall be submitted prior to
commencement of this project. These certificates shall contain a provision that coverage afforded
under the policies will not be canceled or non-renewed until at least 30 days’ prior written notice
has heen given to the City of Appleton.
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Amendment Exhibit C
Striping Location Plan
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Amendment Exhibit D
Trail Sign Design Example
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TAX INCREMENT DISTRICT NO. 8
DEVELOPMENT AGREEMENT

W L%%x! Vi
THIS DEVELOPMENT AGREEMENT (the “Agreement”) is dated as of the é day of- Febrtraw

2017 by and between EP Development, Inc., a Wisconsin corporation {the “Developer”), the CITY OF
APPLETON, a Wisconsin municipal corporation (the “City”) and the REDEVELOPMENT AUTHORITY OF
. THE CITY OF APPLETON (the “Authority”).

RECITALS _

City, Developer, and Authority-acknowledge the following:

A, Developer owns or will acquire the parcel of real property located in the City and
described on Exhibit A, attached hereto {the “Property”). The Property is comprised of a former
Eqdustrial site that requires significant infrastructure improverments prior to development.

B, In 2009 the City created Tax Ihcrément PRistrict No. 8 (the “District”) pursuant to Sectiqn
66.1105, Wis. Stat. (the “Tax Increment Law”) and approved a plan for the redevelopment of the District
(the “District Plan”).

C. Subject to obtaining the financial assisfance set forth here?n, Developer intends to
undertake a redevelopment of the Préperty that will increase the value of the Property and provide
other tanglbie benefits to the surrounding neighborhoods and to the City as a whale, conswtent with the
District Plan for the District,

D. The City and Authority desire to encourage ecchomic developme'nt including the
elimination of slum and blight,r expand the Cityfﬁ tax base, and create new jobs within tﬁe City. The City
and Authoiity find that the redevelopment of the Property and the fuifillment; generally, of the .terms
and conditions of this Agreement are in the vital and best interests of the City and Authority and fis

restdents and serve a public purpose in accordance with state and local law,

13085841.1
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E. The City has determined that the amount of financial assistance to be provided in this

Agreement is the amount necessary to induce redevelopment of the Property, which would not

otherwise proceed without the financial assistance set forth in this Agreement.
‘ F. The Adthority, purstant to the action dated September 20, 2016, has approved this

Agreement and authorized the execution of the Agreement by the proper Authority officers on the
Authority’s behalf,

G: The City, pursuant to Common Council action dated September 21, 2016, has approved

this Agreement and authorized the execution of the Agreement by the proper City officers on the City’s
behalf.

H. The Developer has approved this Agreement and authorized the execution of this

Agreement by the Developer’s authorized agents on the Developer’s behalf,

ARTICLE 1
PURPOSES - DEFINITIONS

1.i Purpose of Agreement., The parties have agreed up.on a general plan for redevelopment of the

' Property. The purpose of this Agreement is to formalize and record the understandings and

undertakings o.f the parties‘aﬁd to provide a framework within which the redevelopment of the
Property will take place.

1.2 Definitions. The terms listed belo\;vv shall be defined for the purpases of this Agreement as follows.
All terms that are capitalized bﬁt not defined in this Agreement and that are defined under the Tax
increment Law shall have the definitic:r‘ls assigned to such terms by the Tax Increment Law,

1.2.1  Authority means the Redevelopment Authority of the City of Appleton.
1.2.2  City means the City cf Appletan, a Wisconsin Municipal Corporatian,

m
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1.2.3 Contribution means the Tax Increment Revenue payment méde to the Developer by the
City pursuant to Section 5.4 upon Substantial Completion of Phase | of the Project as
depicted on Exhibit C. The Contribution is deemed incurred and payable pu‘rsu-ant to Section
5.4 upoﬁ Substantial Completion of Phase | of the Project, notwithstanding thét portions of
the Project specified in Articies 3, 4 and. 5 will be completed following Subétantial-
Completion of Phase [ of the Project. “Substantial Completion” means completion of Phase |
of the Project evidenced by: (a) issuance by fhe Project architect of a certificate of
substantial completion for the building aﬁd. improvements, including all exterior‘ building
work and hasé mechanical and HVAC systems; and (b} issuance by the Cify of a certificate of
occupancy.

1.2.4 Development Area means the sum of all property depicted in Exhibit 8, including the
Property and certain adjaceln'; public property and rights of way, and constitutes the total
boundaries of the Project, | |

125 Development Plan means the Project as generally shown on Exhiﬁit C as improved by-
the sité improvements furth_er described by this Agreement..

1.26 Developer means EP Development, inc., a W‘isconsin carporation,

1.27  Project means the improvements and uses anticipated by the Development Plan and
this Agfeement for the Daevelopment Area, including each Pha;se of the Project as depicted
on Exhibit C and described in Sections 3.3 and 3.4.

1.2.8 Property Base Value means the equalized \.;alue of the Property described on Exhibit A
upon the creation 6? TID #8 in 2008 as certified by the State, which wa$ 5730,000, :

1.29 Tax Increment Value means the equalized value above the Property Base Value

established for the Property as determined by the City assessor.

N a . M ! 3
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1.2.10 Tax Increment Revenue means the personal and real property tax revenue (as defined
in Section 66.105(2)(i) of the Wisconsin Statutes) generated by the Tax Increment Value of
the Project.

1.2.11 Zoning Code means Chapter 23 of the Code of Ordinances of the City of Appleton.

ARTICLE 2
DESCRIPTION OF PROJECT

2.1 Development Area. The Development Area‘ depicted on Exhibit B will be redeveloped and improved
with site improvements as generally depicted on the attached Exhibit C and described in Sections
3.3and3.4,

2.2 The Development Area is zoned R-3 and-the Project shall be consistent with that zoning designation
under the Zoning Code. |

2.3 No basement shali be instaiiéd in the filled raceway area identified on Exhibit D.

2.4 The following is a list of known development constraints; however, neither the City nor the

| Authority guara nteg thisisa c-omprehehsive list:

2.4 There is a fence encroaching on the “Development Area” as indicated on the ALTA

' Sufvey prepared by Thomas M. Kromm for the Authority, dated August 2012, and provided.
by the City to the Developer (fhe “ALTA Survey”), Item 9a.

242 There is a section of concrete, asphalt and guardrail along the northern Property
boundary (ALTA Survey, ltem 9i), which Developer shall remove in conjunction with
completion of Phase 1 of the Project.

2.4.‘3 The Fox River Navigational Authority has indicated its willingness to negotiate lease
terms for its strip of land along t.he eastern boundary of the Pro_perty. The Developer may
incorporate redeveiopment of the Fox River Ngvigatioﬁal Authority prope\rty in canjunction

with the Development Area.
W
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2.4.4- A monitoring well is located on the Property as indicated on the ALTA Sufvey, item 22,
-and shall remain in place so long as required by the Wisconsin Department of Natural
Resources.
?.5 Emergency access to the river south of the dam by the City or other autharized governmental or
guasi government orjudiciall entities shall be a“owed.
ARTICLE 3
UNDERTAKINGS OF THE DEVELOPER
The Developer agrees that it shall:
3.1 Initiate, or cause to be initiated by third parties, the Project and complete the same in accordance
with the Zoning Code and all othef.applicable City building codes, fire codes, ordinances and
regulations. All Project costs expended by Developer or its affiliates or SUCCEssors ‘in ownership of
any portion of the Property, after the November 18, 2015 Authority action, incfuding costs incurred
before the date of this Agreement, and which are eligible for funding pursuant to §66.1105 of the
Wiscqnsin Statutes, aré referred to as “Developer Costs”. Developer Costs shall include, without
limitation, costs for the acquisition of land, construction of improvements, including hard and soft
construction costs, professional fees, architectural fees, construction period interest, civil
engineering fees, general contractor fees, infrastructure improvements, environmental remediation
costs, demalition, public parking facilities, and the clearing, grading and construction of the Project,
and other casts permltted pursuant to Section 66.1105, Wis. Stat.
3.2 Developer shall acquire from the Authority the Property described in Exhibit A.for the purchase
price of Eight Hundred Fifty Thousand Dotlars ($850,000).
3.3 Developer shall construct Phase |1 of the Project on the portion of the Property shown dn Exhibit C,
corﬁprised of a senior living facility of approximately ninety-nine (99) dwelling units with a projected

assessed value of $15,700,000 upon stahilization. Developer shall construct, or cause to be
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constructed, Phase Il of the Project shown on Exhibit C, comprised of single family homes or
condominiums with a projected assessed value of $2,100,000. The projected assessed value of
Phases 1 & 2 combined is expected to be 517,8.00.,000. Developer shall use best effarts to construct
the final Phase of the Project as market condi’cions permit, which may include, but not be limited to,
market rate, senior, single-family or student housing, mixed-use or commercial components, by

December 31, 2019.

3.4 The City recognizes that ih the current economic eﬁvironment, approval of a tax increment district
and approval of a development agreement may be necessary prior to the Developer obtaining
financing for the Project. The City Has aplproved the creation and amendment of the District, and
will approve this Agreement with the contingency that prior to the City incurring-any‘obligation to
the Developer pursuant to the terms of this Agreement, the Developer shall:

3.{..1 Cooperate with the City to facilitate the City’s performance under Article 5.

342 Be responsible for obtaining all requirgd permits.

343 lBe ‘solely respoﬁsible for complying with the Stafe of Wisconsin’s prevailing wage rates if
and only to th-e extent required under State law. |

3.4.4 Meet with and review documentation (but not provide hard or electronic copies} with the
City's finance director and Director of Economic Development indicating Developer has
financing to complete each phase {such as a term sheet or commitment from a lender)
provided, however, such documentation may not be provided until after this Development
Agreément has been approved by the City and the Authority but shall be provided prior to
the Issuance of a building pérmit for the relevant phase.

3.5 Developer Co&s‘ - Walkway Construction. The Developer shall construct or cau#e the construction

of a public walkway on the Propertty substantially as depicted in the Development Plan and in

W
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accordance with Exhibit E, City Trail Develocpment Reguirements. The Developer shall éxecute an
easement granting the City and the general public access to the walkway. _The easement shql[
describe the walkway in language subject to thé mutual approval of the City surveyor and the
Developer. The easement shall be located in an area substantially like that shown in Exhibit F,
Approximate Locaﬁon of Trall Easement. Maintenance of said walkway shall be governed by the
Trall Malntenance and Operating Plan attached as Exhibit G. The Developer, its affiliates or
assignees shall Be solely responsible for walkway construction which shall be completed as part of
Phase | of the Project. Construction of the walkway shall be in lieu of any parkland dedication or
‘parkland impact fees under Section 17-29 of the City ordinances or Wis. Stat. § 66.0617, and the City
agrees that no such fees shall be imposed for any Phase of the Project.

3.6 The Developer agrees that the Property shall n.ot b.e sold to, leased or used by éhy p;aftv in a manner
to permit discrimination or restriction on the basié of race, creed ethnic origin or identity, color,
gender, religion, marital status, age {except as aliowéd as part cn; a senlor housing development),
If_landicap, or national origin and that construction, redevelopment, improverheﬁt, and operation of
the Project shall ba in compliance with all applicable laws, ordinances and regulations relating to any

of the foregoing.

ARTICLE 4
UNDERTAKINGS OF THE AUTHORITY

4.1 The Authority shall convey the Property, by warranty deed, to the Developer on a date mutually
agreed hy the Authority and the Developer. |

4.‘2 Developer shall pay the Authority Eight Hundred Fifty Thouéa.nd Dollars {$850,000) for the Property.
The Developer shall use commercially reasonable efforts to construct improvements on the

Property to reach an assessed value of Five Million Dollars ($5,000,000) by January 1, 2019, to assist
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the Authority and the City In meeating the Authority’s and tﬁe City's obligations under Wisconsin
Economic Development Corpération (WEDC) Brownﬁei'ds Grant Contract #i0975. The City and the
Authority agree that if, despite Devéioper’ s efforts, the Propérty does not reach an assessed value of
Five Million Dollars {$5,000,000) by lanuary 1, 2019, Developer s;hall not be liable for the City's or
rthe Authority’s obligations under the WEDC Brownfleids Grant Contract, but shall work
cooperatively with the City and the Aufhority to secure an extension from WEDC.

4.3 The Authority shall use best efforts to cooperate with Developer to obtain approval for a revised
CSM prior to the Developer's purchase of the Property at Developer’s reduest.

ARTICLES
UNDERTAKINGS OF THE CITY

5.1 The City sﬁall appropriate sufficient funds for the performance of the City’s obligations under this
Agreement.

5.2 The City shall cooperate with Developer thfoughdut the implementation of the Project and shall
promptly review and/or process all submissions and applications in accordance with appliéabie City
ordinances. |

53 Tl';e City has created and a:ﬁended tha_‘-_' District to supporf the Project.

5.4 The City will provide payments to the Developer as reimbursement for a portion of the Developer
Costs as provided in this Agreement.

5.4.1 Reimbursgment of Developer Casts. The City will provide payments to the Developer
;o[ely from future Tax Increment Revenue from the Property as a reimbursement for
‘Developer Costs. The City and the Developer agree that there will be no r_eimbursement for
any activities prior to the creation of the District. The Developer shali submit to the City's
Director of Finance a summary of Developer Costs on a periodic basis as the development

progresses. The City's total payment of Tax Increment Revenue to the Developer shall not
w
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exceed the lesser of: i) $4,267,500; or ii) twenty—ﬁve percent {25%) of the Tax Increment
Value of 'Phases. 1 & 2, pius interest thereon. The Contribution may be prepaid at any time,
but until paid in full, the Tax. Increment Revenue payments will be provided_ to the
Developer as follows: Each year over the life of the District; the City will pay the Developer 7
ninety percent (90%) of the Tax Increment Revenue recelved by the City with respect to the
Project in that year; No payments will be distributad until thé property taxes have been
paid on the Property. |

5.5 As the sole source for payment of the Contribution, the City agrees to pay the Developer an amount
equal to ninety percent (90%) of the Tax Increment Revenue and any City portion of payments
received under a payment in lieu of taxes (PILOT) agreement applicable to the Property through the
earlier of: {i) the date on which the Contribution has been paid in full; or (ii) the date the iast Tax
increment Revenue is re;eived from the District; (the “Expiration Date”). .interest oﬁ the
Contribution shall begin to accrue effective on January 1% of the year following the date of this
Agreement. The interest rate on the Contribution shall be the lesser of 1} the intere'st paid by the
Developer to any lender for the Project, as evidenced by the ﬁote indicatiné the loan amount; or 2}
four percent (4%)..

5.6 Payments pursuant to this Agreemént shall be made by August 15 each year. The Contribution shal
be a special and limited obligation of the City and not a general obligation. Payments shall he
applied first to the principal balance of the Contribution and second to accrued interest.

5.7 Déveloper hereby acknowiedges that, as a result of the special and Iirﬁited nature of the City’s
obligation to pay the Contribution, Developer’s recovei'y of the full ameunt of the Contribution
depends on factors including, but not limited to, future mill l;ates, changes in the assessed value of
the Projact, theAfailure of the Project to generate the Ta;c Increment Revenue in the amount
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“expected by Developer, or reduction in Tax Increment Revenue caused by changes in the Tax
Incremient Law to the extent they apply retroactively to this Agreerment or the District.
5.8 The City c‘:ovenarnts to Developer that: |

5.8.1 Until the (ic:ntribution plus interest thereon has been paid in full, the City shall not take
any aetion to close the District. Upon the Expiration Date, the City wili be entitled to close the’
District and no lability shall remain from the City to the Developer upon expiration of the
District, except the City’s obligation to pay Tax Increment Revenue aecrued but not paid prior-
to the Expiration Date.

58.2 The City shall reasonably cooperate with Developer to obtain any necessary
amendments to the U.S. Fish and Wildlife permit or any other envircnmental permits
currently affecting the Property or as required to complete the Project and aliow the
redevelopment of the Property. |

ART[CLE 6

TAX STATUS
6.1 As long as the District is in existence, the Project including the land and all buildings and
improvements thereon shall be owned and taxable for real estate tax, special assessment p‘u.rposes and
personal propertv taxes. The City may waive the above restriction upon execution of a payment in lieu
of taxes {PILOT) agreement, in a form acceptable to the City, made between the City and the owner or

lessee of the applicable portion of the Property,

ARTICLE 7
NO PARTNERSHIP OR VENTURE

7.1 Developer, its affiliates and successors, and their contractors or subcentractors, shall be

solely responsible for the completion of the Project. Nothing contained in this Agreement shall create or

M
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effect any partnership, venture or relationship between the City and Developer or any contractor or

subcontractor employed by Developer in the construction of the Project.

ARTICLE 8
CONFLICT OF INTEREST

8.1 No member, officer or employee of the City, during his/her tenure or for ane year
thereafter, will have or shall have had any interest, direct or indirect, in this Agreement or any proceeds
thereof.

| ARTICLE 8
WATER AND WATER RELATED PUBLIC IMPROVEMENTS

8.1 _ The City represents that water service is sized and available to serve the Proéert\/.

8.2 | All plans and spéciﬁcations for the design of the infrastructure and water improvements
within the boundaries of the Development Area shall be sybject to the approval of the City's
department of pﬁbiic works prior to the commehcemen_t of construction of such improvements. Su.ch
aporoval shall not be unreasonably withheld.

9.3 In instanqes where this Agreement, or the ordinances of the City or the rules and
regulations of the City do not set forth criteria for particular uses for the water supplied to the Project
by the City, the criteria for uses may be proposed by Developer subject to the City's approval utilizing

generally accepted criteria, which approval shall not be unreasonably withheld.

ARTICLE 10
SANITARY SEWER

10.1 The City represents that sanitary sewer service Is sized and available to serve the
- Property. Ejector pumps may be required, at Developer cost, based on the elevation of the existing

sanitary sewer interceptor,

) i
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10.2  Under any of the circumstances set forth herein, the City shall permit the Developer to
connect with the City's sanitary sewer system at such reasonably accessible and economically feasible
Jocations as determined by the City,

10.3  The parties agree to cooperate fully in ali matters concerning the development of the
sanitary sewer system, 'including, but not #imited to, se'curing of permits, implementation of

augmentation plans and acquisition of all rights-of-way and easements.

ARTICLE 11
STORMWATER MANAGEMENT

11.1  The Developer shall follow all applicable State and City stormwater laws, regulations and
ordinances. The Developer shall be solely responsible for installing and maintaining ail on-site
stormwater management practices. Stormwater management within the Development Area shall
remain private. |

11.2  Prior to the occupéncy of any buildings, the Developer §ha[l provide to the City's
department of public works an emergency flood plan for the Development Area.

11.3 A portion of the Development Area may be served from an 18-inch storm main in John

Street.
ARTICLE 12
WRITTEN NOTICES
121 Any written notice required under this Agreement shall he sent to the following
individuals:
FOR THE CITY:
City of Appleton _
Community Development Department
100 North Appleton Street
M
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Appleton, Wi 54911-4799
Attention_: Karen E. Harkness

With a copy to:

City of Appleton

City Attorney's Office

100 North Appleton Street
Appleton, W! 54911-4799
Attn: Attorney James P, Walsh

DEVELOPER:

The Alexander Company, Inc.
Atin.: Colin Cassady

345 W, Washington Ave, Suite 301
Madison, Wi 53703-3007

AND

IcaniCére _

Attn: Tom Plentka

901 Deming Way, Suite 102
Madison, Wl 53717-1920
With a copy to:

Husch Blackwell LLP

Attn.: Angsla Black

PO Box 1379
Madison, W1 53701-1379

ARTICLE 13
ASSIGNMENT
13.1  No party to this Agreement may assign any of Its Interest or obligations hereunder
vyithout first obtaining the written consent of all other partles except as otherwise provided for in this 7
. Agreement. Notwithstanding the foregoing, Developer may aésign its rights and obligations under this
Agreement, in whole or In part, to a successor owner of any portion of the Property. In addition, -
Developer may assign its rights unde-r this Agreement to any lender providing financing for any.portion

of the Project and shall notify the City of any such assignment. The City shall not be bound to any such

T o
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Aassignment until it has received written notice, incl uding whether the Agreement has been assigned in
whole or In part, the portion of the Property affected and which rights and obligations have been

assigned. Developer may assign its rights and obligations hereunder without corresponding assignment

of its right to collect the Contribution.

[SIGNATURES BEGIN ON THE FOLLOWING PAGE]
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IN WITNESS WHEREQF, the parties have executed this Agreement on the day and year first

above written.

ATTEST:

By: Wm

Karni Lynch, City Ci€Fk

STATE OF WISCONSIN )
. 85,
OUTAGAMIE COUNTY )

. &YCJ\ :
Personally came before me this 1 day of &m@m 2017, Timothy M. Hanna, Mayor and
Kami Lynch, City Clerk, of the City of Appieton respectively, to me known to be the persons who
executed the foregoing instrument anﬂ ‘gg:,q'}owledged the same in the capacity and for the purposes

therein intended. ‘\\\\Tl’» MA ylglfl,,/

= 0, “ -
g \?ioww %z 0\4 om@ Mawun

ZPrinted Name: / {mja Wi s

-2 ¢ 55 =Notary Public, State of Wiscensin

:-,, pUa\f\ é.’-’ ; My commission is/expires: "] '/93!/1‘6) :
%S O '
O FORM A TE OF WS

James P. Walsh, City Attorney

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
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. REDEVELOPMENT AUTHORITY OF THE CITY OF
APPLETON:

By:{J ilg QM! 1ﬁ ﬁ{z_stg 7 I _IA Qél;?
Katen E. Harkness, Executive Director

ATTEST:

By: -
Printed Name:

STATE OF WISCONSIN )

: . 8§,
OUTAGAMIE COUNTY )

~ Personally came before me this Lﬂ__ day of %% 2017, Karen E. Harkness, Executive
Director and - , of the Redevelopment Authority of the City of
Appleton respectively, to me known to be the persons who executed the foregoing instrument and
acknowledged the same in the capacity and for the purposes therein intended.

)

int ; mm )
Notary Public, State oﬁW‘?sco / ey,
My comm;smomsfg@&:a&tl}ﬁi'@gl %
‘ LY OTARY
APPROVED AS TG FORM: f =i

‘d

. TP

2,

o
& \’%
:, :2’3-./

TP

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
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DEVELOPER:

EP Development, Inc.

nder, President

STATE OF WISCONSIN )
88,
DANE COUNTY - )

Personally came before me this gh ] day of February, 2017, Joseph M. Alexander, to me known

to be the person who executed the foregoing instrument and acknowledged the same in the capacity
and for the purposes therein Intended. .

s

Printed Name: Adem Winkltsr~
Notary Public, State of Wisconsin
My commission is/expires: 'I'Esll?-(t‘/z‘o \7

I e B e e e
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EXHIBIT A
Legal Description of Property

SURVEYOR’S CERTIFICATE: SHEET 2 OF 3

I, Thomas M. Kromm, Wisconsin Registered Land Surveyor, certify that I have surveyed, combined, divided and or
mapped under the direction of the City of Appleton, All of Lot 2 of Certified Survey Map No.6661 recorded in
Volume 39 of Certified Survey Maps on Page 6661 as document No. 1990892, Part of vacated Alton Court and All
of vacated East John Street, Part of Lot Three (3), part of Lot Four (4) and alf of Lot Five (5) of Block "C", Lots 1-3
and 7-11 of Block "M™ and part of Lots 5 and 6 of Block "M", Lawsburg Plat to the First Ward, all according fo the
recorded Assessor's Plat of the City of Appleton and being located in the SW 1/4 of Section 25 and also the NW 1/4
of Section 36, Township 21 North, Range 17 East, City of Appleton, Outagamie County, Wisconsin, containing +8.1
Acres of land and water(First Ward Canal) and being further described as follows: Commencing at the SW corner of
said Section 25; Thence North 8%°02'51" East 686.1% feet along the South line of the W ¥ of said Section 25 to the
West line of Lot 4, Block M of Lawsburg Plat; Thence North 00°00'34" West 372.27 feet along the West line of said
Lot 4 to the Northwest comer thereof and also being the Point of Beginning; Thence continue North 00°00'34" West
101,34 fest along the Wesl line of Lot 3 of said Block M to the Northwest corner of said Lot 3; Thence South
89°55'47" East 207.21 feet along the South Iine of John Strest; Thence North 89°57'41" East 118.41 feet along the
South ling of said John Street; Thence North 00°07°39" East 60,00 feet along the East line of said John Street;
Thence South 89°57'41" West 118,52 foet along the North line of said John Street to the centerline of vacated Alton
Couwrt: Thence North 19°31'44" East 66.64 feet along the centerline of vacated Alton Court; Thence South 70°28'16"
East 22.00 feet along the Northerly Iine of the East % of vacated Alton Court; Thence North 19°31'44" East 121,23
feet along the Eastetly line of Alton Court; Thence South 66°26'47" East 74.04 feet; Thence North 48°53'38" East
39,18 feet; Thence South 57°18'17" East 60.31 feet; Thence North 63°54'32" East 22,80 feet; Thence South
57°18'17" Hast 47.97 feet to a meander corner which is North 57°18'17" West 25 feet m/l from the ordinary high
water mark of the Fox River; Thence South 22°43'30" West 19.80 feet along a meander line to a meander corner
which is North 57°18'17" West 30 foet m/l from the ordinary high water mark of the Fox River; Thence South
13°00°00" West 275.00 feet along s meander Hne to a meander cormer which is North 81° West 24 feet m/] from the
ordinary high water mark of the Fox River; Thence South 45°00'00" West 110.00 feet along a meander line {o a
meander corner which is North 45° West 43 feet m/l from the ordinary high water mark of the Fox River; Thence
South 19°28'10" East 107.44 feet along a meander line to a meander corner which is South 35° West 27 fest m/1
from the ordinary high water mark of the Fox River; Thence South 52°34'30" East 97.60 feet along a meander line
to a meander corner which is North 52°34'30” West 30 feet m/1 from the ordinary high water mark of the Fox River,
Thence South 21°21'17" West 108.16 feet along a meander line to 2 meander corner which is North 71°40" West 32
feet m/1 from the ordinary high water mark of the Fox River; Thence South 31°30'48" West 144.13 feet (recorded as
14441 feet) along a meander line to the end of said meander line; Thence North 89°29'08™ East 42.92 feet to an
existing %’ rebar located at the Northwesterly corner of granite (concrete) steps to the dam access; Thence South
76°33'25" Bast 5.04 faet (recorded as 4.91 feet) along the face of sald steps o the Westerly edge of a 1.00 foot wide
concrete retaining wall; Thence North 17°41'41" East 197.71 feet along the Westerly edge of said concrete retaining
wall; Thence South 72°18'19" East 1.00 fect along the edge of said concrete retaining wall; Thence South 17°41'41"
West 197.64 feet along the Basterly edge of said concrete retaining wall; Thence North 76°33'25" West 6.04 feet
along the face of said steps to an existing %” rebar; Thence South §9°29°08" West 80,70 feet; Thence South
02°14"20" East 57.37 feet; Thence South 89°42'11" West 25.00 feet; Thence South 26°02'22" West 93.21 feet;
Thernce South 16°49'50" West 167.48 feet; Thence South 37°56'51" West 73.49 feet; Thence South 50°03'56" West
56.02 feet; Thence South 62°44'10" West 59.82 feet; Thence South 81°03'24" West 97.05 feet; Thence North
79°29'29" West 24,71 feet {recorded as 24.75 feet) to the West line of said Block “M™; Thence North 00°03'5¢" East
308.21 feet along the West line of said Block “M”; Thence North 89°07'52" East 5.30 feet; Thence North 19°19'59"
130858411
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East 31.96 feet; Thence North 89°07'52" East 120.88 feet along the South Iine of said Lot 4 io the Southeast comer
thersof; Thence North 09°08'09" East 569.70 feet (recorded as 569.95 feet) to the Southeast comer of Lot 3 of said
Block “M; Thence North 89°55'47" West 167,16 feet along the South line of said Lot 3 to the Point of Beginning.
Including all those lands between the afore described meander line and the Fox River. Excluding the 1'x 197.7'm/1
conerete retaining/breakwater wall owned by the USA. Subject to all easements and restrictions of record. That I
have fully complied with the provisions of Chapter 236.34 of the Wisconsin Statutes and the City of Appleton
subdivision ordinance in surveying, dividing, combining and or mapping the same. That this map is a correct
representation of all exterior boundaries of the land surveyed and the combination or division thereof.

Dated this day of : ,2013.

Wisconsin Registered Land Surveyor, Thomas M. Kromm

‘This Certified Survey Map is contained fully within tax parcel 31-1-0765-01, 31-1-0732-00 and 31-1-0772-00. This Certified
Survey Map is contained within the property described in the following tecorded instruments: Doc. No.1967538,
DoeNe, 1995379 and less Doc. No, 1995372,

T S
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PARKS, RECREATION & FACILITIES
MANAGEMENT

Parks & Recreation

100 North Appleton Street

Appleton, Wisconsin 54911-4799
{920) 832-5905 / FAX(920) 832-5950
www.appleton.org

EXHIBITE
CITY TRAIL DEVELOPMENT REQUIREMENTS

Permanent Easement/Private Property

1. Easement. City shall be granted a pel;manent easement to the trail, as defined in the City of Appleton
Trall Maintenance and Operations Plan {“Plan”), and the entire traif system on the property as axhibited
in the Site Plan. ‘

2. Maintenance. Developer shall maintaln the easement area including trall maintenance, mowing, garbage
removal, and removal of snow and ice as described in the Plan.

3. Construction.

a. The trail must be constructed using asphalt, which must be a minimum of three (3)
inches thick.

b. The base of the trail must have a minimum of eight {8) inches of compacted gravel
material.

c The minimum width of the base must be twelve {12) feet.

d. Width of the paved/poured trail must be @ minimum of ten {10) feet.

e Developer to install lighting along the trail including separate metering. Lighting shail be

provided utilizing bollards and/or lighting poles spaced as submitted to the City on
August 3, 2016, and for staff review on September 9, 2016, City approval will be
granted upon completion of staff review of the Site Plan Resubmittal dated September
9, 2016, or any subsequent Resubmittals as necessary to obtain final City approval based
upon staff review, which shall not be unreasonably withheld. ‘

4. Vehicles, Maintenance and emergency vehicles may use the trail for the purposes of bullding,
maintaining and responding to emergencies on the easement area.

5. Design. Developer to install the trail utllizing the design specified in this Development Requirements and
per drawings resubmitted for staff revlew on September 9, 2016. City approval will be granted upon
completion of staff review of the Site Plan Resubmittal dated September 9, 2016, or any subsequent
Resubmittals as necessary to obtain final City approval based upon staff review, which shail not be
unreasonably withheld. ‘ ‘

W___
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Exhibit G

CITY OF APPLETON TRAIL MAINTENANCE AND OPERATING PLAN
Permanent Easement/Private Property '

The purpose of this Trail Maintenance Plan (“Plan"} is to clarify the duties and responsibllities of Owner
and the City regarding the trail located on the Owner’s property.

DEFINITIONS

For the purposes of this Plan, the following terms shall have the following meanings except where the
cantext clearly indicates a different meaning:

City: The City of Appleton, a Wisconsin municipal corporation with a business address of 100
North Appleton Street, Appleton, Wi 54911. A responsibility that must be completed
by the City in accordance with this Plan may be done by an employee or authorized
agent of the City.

City Code: The Municipal Code of the City of Appleton.

Defect: A problem with the trail or a portion thereof that may cause a safety concern or hazard
to a person using the trail,

- Fixture: Real property permanently located on the trail that is owned and maintained by the
City, and may include benches, light fixtures and waste receptacles, City ownership of
any Owner-installed fixtures shall be evidenced by a bill of sale from the Owner to the
City.

Owner: The person(s) or entity that owns the property containing the trail. A responsibility that
must be completed by the Owner in accordance with this Plan may instead be done by
an employee or authorized agent of the Owner.

Trail: A paved path with a permanent easement to the City that Is located on the Owner’s
property and designated a trail pursuant to City Code, Chapter 13, and subject to the
rules and regulations thereof.

TRAIL MAINTENANCE

1.0 Dwnet's Responsibilitv

1.1 Trall Maintenance, The Owner is responsible for the following trail maintenance:

w
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1.2

1.3

1.1.1  Snow and Ice Removal. The Owner must ensure snow and ice is removed from

' the trail, including plowing the trail within thirty-six (36) hours of the cessation
of a snowfall and Immediately treating the trall with sand, salt or other
substance to prevent it from belng slippery after the accumulation of ice.

1.1.2  Vegetgation.

1.1.2.1 Encroaching Vegetation. The Owner must ensure a minimum of four (4)
foot clearance from the paved edge of the trail at all times from
encroaching vegetation, including grass, weeds, brush and tree limbs.

1.1.2.2 Grass. The Owner must mow the grass located within the easement
' area of the trail and must comply with the grass height limits per Sec.
12-58(c} of the City Code. '

Inspection, The Owner must routinely mspect the trail for garbage, debrts, obstructions,
hecessary repairs and defects

1.2,1  Garbage and Debris. The Owner must ensure the immediate and proper
disposal of any garbage and debris found on the trail.

1,2.2 - Obstructions. The Owner must remove obstructions to or on the trail if the
obstruction falis within Sec. 1.1.2.1 above, or If it Is within the Owner's
reasonable ability to remove the obstruction, otherwise the Owner must notify
the City within twenty-four {24) hours of becoming aware of the obstruction
whereupon the City shall be responsible for the removal of the obstruction.

1.2.3 Defects. The Owner must immediately notify the City upen becoming aware of
a defect.

1.2.4 Repalrs. The Owner must notify the City within three (3) business days of
iearning of the need to repair or replace a fixture or the need to repair the trail
where the repair doas not rise to the level of being a defect,

Claims.. In the event the Owner becomes aware of an incident involving personal Tnjury
and/or property damage occurring on the trail, the Owner must notify the City within
five (5) business days of becoming aware of the Incident.

2.0 City’s Responsibility

2.1

Trail Maintenance. The City s responsible for repairs to the trail, for the repair and/or
replacement of fixtures, and for the removal of obstructions to or on the traif that the
Owner Is unable to remove.

2.1.1 Defects. Upon learning of a defect, the City must inspect the trail as soon as
possible and make any necessary repairs, in the City’s discretion, as soon. as
reasonably possible,

e —— e i ]
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2.2

2.3

2.1.2 Repairs/Replacements. Upon learning of the need to repair or replace a fixture,
or the need to repalr the trail where the repair does not rise to the level of
being & defect, the City shall inspect the fixture and/or trail as soon as
reasonably possible to determine whether, in the City’s discretion, repair or
replacement is needed. The City shall make necessary repairs and/or
‘replacements as soon as reasonably possible. City shall not make any
replacement of a fixture substantially different from the original fixtures
without the authorization of the Owner. Furthermore, City shall not instafl
additional fixtures along Trail without Owner’s consent, which shall not be
unreasonably withheld.

2.1.3  Obstruction. Upon learning of an obstruction to or on the trail, the City shall be
responsible for the removal of the obstruction as scon as reasonably possible
and for the proper disposal of said obstruction. '

Trail Operating Costs, The City shall be responsible for payment of the ongoing electric
bills relating to lighting of the trail. Such costs shall be individually metered.

Trail Closure. The City shall be responsible for closing the trail for both planned and
unplanned reasons, and must notify the Owner as soon as reasonably possible about a
closure.

3.0 Other Terms And Conditions

3.1

3.2

3.3

3.4

3.5

Governing Law, This Plan is governed by the law of the State of Wisconsin, Qutagamie
County. : '

Disputes. Should a dispute arise out of this Plan, the Owner and the City agree to work
together for thirty (30} days to try and resolve the dispute. If the dispute is not
resolved, the parties agree to mediate the dispute prior to taking any further legal
action. : :

Indemnification. Each Party (the “Indemnifying Party”} shall indemnify, defend and hold

harmless the other party and the other party’s subsidiaries, affiliated entities,
successors, assigns, officers, directors, shareholders, members, managers, employees,
attorneys and agents {each an “Indemnified Party”) from and against any and all claims,
actions, causes of action, liabllities, losses, demands, fines, and penalties, judgments,
damages or expenses, Including reasonable attorney fees and costs incurred by or on
behalf of any Indemnified Party due to, arising out of or relating to any act or omission
of the Indemnifying Party under this Plan, except to the extent caused by the negligence
or willful misconduct of the Indemnified Party.

Taxes and Assessments. The Owner and the City shall each he independently
responsible for tax liabilities and IRS reporting requirements as they relate to this Plan.

‘Notice, Notices required pursuant to this Plan shall, whenever practicable, be served in

person or, alternatively, mailed by Certified Mail with Return Receipt in which case the

- __ . ________________

13085841.1

City of Appleton — Redevelopment Authority of the City of Appleton — Eagle Point Partners, LLC
Development Agreement Page 28




date of malling shall be considered the date notice is given,

3.6 - Amendments. This Plan may be modified at any time upon written agreement between
the Owner and the City.

3.7 [nsurance. The Owner must maintain insurance in accordance with the attached
“INSURANCE REQUIREMENTS FOR CITY OF APPLETON ‘SMALL EXPOSURE JOBS.”™

13085841.1
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"EXHIBIT B"

INSURANCE REQUIREMENTS
FOR CITY OF APPLETON
"SMALL EXPOSURE JOBS"

It is hereby agreed and understood that the insurance required by the City of Appleton is primary
coverage and that any insurance or self-insurance maintained by the City of Appleton, its
officers, council members, agents, employees or authorized volunteers will not contribute to a
loss. All insutance shall be in full force prior to commencing work and remain in force until the
entire job is completed or the length of time that is specified in the confract.

1.  GENERAL LIABILITY COVERAGE

A. Commercial General Liability must limits of:
(8  $1,000,000 general aggregate — per project
(b  $1,000,000 products - completed operations aggregate
(¢)  $1,000,000 personal injury and advertising injury, and
(d)  $1,000,000 cach occurrence limit

B. Claims made form of coverage is not acceptable,

C. Insurance must include:

(a)  Premises and Operations Liability

(b)  Contractual Liability incloding coverage for the joint negligence of the
City of Appleton, it officers, council members, agents, employees,
authorized volunteers and the named insured- :

{(¢)  Personal Injury

(&)  Explosion, collapse and underground coverage

(e)  Products/Completed Operations

69) The general aggregate must apply separately to this prc)]ectllocanon

2. WORKERS COMPENSATION AND EMPLOYERS LIABILITY - If required by
Wisconsin State Statute or any Workers Compensation Statutes of a different state.

A, Must have for Statutory Workers Compensation and Employers Liability limit of:
(&  $100,000 Each Accident
(b)  $500,000 Disease Policy Limit
() $100,000 Disease - Each Employee

3 ADDITIONAL PROVISIONS
A. Additional Insured - On the General Liability Coverage. City of Appleton,

and its officers, council members, agents, employees, and autherized
volunteers shall be he Additional Insureds,
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B. Endorsement - The Additional Insured Policy endorsement must accompany
the Certificate of Insurance. _ :

C. Certificates of Insurance - A copy of the Certificate of Insurance must be
provided if requested.

D. Notice - City of Appleton requires 30 &ays written notice of cancellation or
non-renewal of the insurance coverage.

E. The insurance coverage required must be provided by an insurance carrier
with the "Best" rating of "A-VII" or better. All carriers shall be admitted
carriers in the State of Wisconsin. '

D 8 — T TR
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NOTICE OF PARTIAL COLLATERAL ASSIGNMENT OF DEVELOPMENT
AGREEMENT AND PHASE I TIF PAYMENTS

TO: FORTHECITY: DEVELOPER:
City of Appleton The Alexander Company, Inc.
Community Development Department Attn: Colin Cassady
100 North Appleton Street 345 W. Washington Ave., Suite 301
Appleton, WI 54911-4799 Madison, WI 53703-3007
Attn: Karen E. Harkness

Copy: City of Appleton IconiCare
City Attorney’s Office Attn: Tom Pientka
100 North Appleton Street 901 Deming Way, Suite 102
Appleton, WI 54911-4799 Madison, WI 53717-1920

Attn: Attorney James P. Walsh
Copy: Husch Blackwell LLP

Attn; Attorney Angela Black
PO Box 1379
Madison, WI 53701-1379
PLEASE TAKE NOTICE THAT THE ATTACHED PARTIAL COLLATERAL
ASSIGNMENT OF DEVELOPMENT AGREEMENT AND PHASE I TIF PAYMENTS, to
which the City of Appleton, EP Development, Inc. and State Bank of Cross Plains are parties
and signatories, has been fully executed and is sent to you in accordance with Article 13 of

the Development Agreement.

J)ated this 21st ddy of March, 2017

"Attorney Robert A. Pasch

Murphy Desmond S.C,

Attorneys for State Bank of Cross Plains
33 East Main Street, Suite 500

Madison, WI 53701-2038

(608) 257-7181

ec: State Bank of Cross Plains, Attn: Kevin Mahaney

4827-7262-1381,v. 1

31751.170341-RAP-210317sll
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PARTIAL COLLATERAL ASSIGNMENT OF DEVELOPMENT
AGREEMENT AND PHASE I TIF PAYMENTS

THIS PARTIAL COLLATERAL ASSIGNMENT OF DEVELOPMENT AGREEMENT
AND PHASE I TIF PAYMENTS (“Assignment™) is made and entered into as of the 16% day of
March, 2017, by and among EP DEVELOPMENT, INC., a Wisconsin corporation (“Developer”),
STATE BANK OF CROSS PLAINS (“Bank”), and the CITY OF APPLETON, Wisconsin
municipal corporation (“City”).

RECITALS

WHEREAS, pursuant to the terms and conditions of that certain Business Loan Agreement
dated March 16, 2017 by and between Developer and Bank (“Loan Agreement”), Bank has agreed to
make a loan to Developer in the amount of $3,742,500.00 (“Loan™);

WHEREAS, the Loan is evidenced by a $3,742,500.00 Promissory Note dated March 16,
2017 ( “Note™), and shall be secured by, among other things, this Assignment, a Commercial
Security Agreement, and a Collateral Pledge Agreement, (which tgether with the Note and the Loan
Agreement and other related documents, are the “Loan Documents™);

WHEREAS, Developer and the City have entered into that certain TAX INCREMENT
DISTRICT NO. 8 DEVELOPMENT AGREEMENT between the City of and Developer, dated
March 7, 2017 (“Development Agreement”), providing for, among other things, the payment by City
to Developer of an amount up to $4,267,500 pursuant to and in accordance with the terms and
conditions of the Development Agreement (“Total Contribution”) in connection with the
improvements and uses to be constructed on the real property identified in the Development
Agreement as the “Property”, which is now comprised of Lots 1, 2 and 3 of Certified Survey Map
No. 7281, recorded in the Office of the Register of Deed of Outagamie County, Wisconsin on
November 11, 2016 in Vol. 43 on page 7281 as Document No. 2089713 (“CSM™);

WHEREAS, as Lot 1 of the CSM corresponds to “Phase I’ of the “Project” defined in the
Development Agreement;

WHEREAS, the Total Contribution to be paid by the City to the Developer in accordance
with the Development Agreement includes anticipated increment to be generated for Phase 1 and
Phase 2 of the Project, with the portion of the Total Contribution allocable to Phase 1 estimated to be
$3,742,500 (“Phase 1 Contribution™), with the balance of the Contribution being allocated to Phase
2, to be constructed on Lot 2 of the CSM (“Phase 2 Contribution”), currently estimated to be
$525,000;

WHEREAS, as a condition precedent to the obligation of Bank to make the Loan, Bank has
required that this Assignment be executed and delivered by Developer and consented to by the City;
and

WHEREAS, Developer desires to execute this Assignment to induce Bank to make the
Loan.




NOW THEREFORE, in consideration of the Loan and other good and valuable
consideration, receipt and sufficiency of which are hereby acknowledged, the parties intending to be
legally bound hereby agree as follows:

1. Capitalized Terms: Recitals. All capitalized terms not defined in this Assignment
shall have the means ascribed to them in the Development Agreement, except “Event of Default”
shall have the meaning ascribed to it in the Loan Agreement. The above recitals are hereby restated
and incorporated by reference as if fully set forth in this section.

2. Partial Assignment. As additional collateral and security for the obligations of
Developer to Bank under and in cennection with the Loan, Developer hereby partially collaterally
assigns, transfers and conveys-to Bank all of its rights, title and interest in, to and under the -
Development Agreement with respect to Phase 1 of the Project, including but not limited to the
obligations of City to make the Phase 1 Contribution, and the rights of Developer to receive the
payments required in the Development Agreement in connection with Phase 1, together with interest
thereon as provided in Section 5.5 of Development Agreement. The rights hereby assigned to Bank
are to secure the payment and performance by Developer of the amounts due under the Note and the
full performance of all obligations of the Loan Doctiiments, Developer shall direct and City shall
make payments of the Phase 1 Contribution directly to Bank without any further action by
Developer or Bank. Unless and until an uncured Event of Default occurs under the Loan
Documents, Bank shall not exercise the rights assigned to it under this Assignment other than all
rights with respect to the right to collect the Phase 1 Contribution.

3. Security Interest in Development Agreement. In addition, as security for the payment
and performance of Developer’s obligations to Bank, Developer hereby grants to Bank a security
interest in Developer’s right, title and interest in the Development Agreement with respect to Phase 1
of the Project and in the Phase 1 Contribution. Developer further agrees that, in connection with
Phase 2, it shall not assign any rights in the Phase 2 Contribution in excess of the amount of
$525,000 (which is the Total Contribution less the Phase 1 Contribution) unless and only to the
extent the Total Contribution is increased due to changes in the anticipated improvements to be
constructed in connection with Phase 2.

4. Rights of Bank Upon Default. After the occurrence of an uncured Event of Default
by Developer under the Loan Documents, in addition to all other rights and remedies provided to
Bank in the Loan Documents or under applicable law, Bank may, at its sole option, exercise its
rights, benefits and privileges under this Assignment as well as to continue to collect the Phase 1
Contribution due and payable to Developer by City under the Development Agreement. However,
this Assignment shall not constitute an assumption by Bank of any of the obligations of Developer
under the Development Agreement. Notwithstanding the foregoing, Developer shall continue to be
liable for all obligations of Developer under the Development Agreement. Developer hereby agrees
to protect, defend, indemnify and hold harmless Bank from and against any and all loss, cost,
liability or expense (including, but not limited to, reasonable attorneys’ fees and expenses) resulting
from any failure of Developer to perform and observe, at the time and in the manner therein
provided, each of the covenants, agreements and obligations of Developer contained in the
Development Agreement.




5 Rights and Obligations of Developer. Developer shall perform its obligations under
the Development Agreement and shall provide immediate notice to Bank of any notice of default or
other notices received by Developer regarding the Development Agreement. Developer may
continue to receive and exercise all of the rights, benefits and privileges under the Development
Agreement other than to receive the Phase 1 Contribution until Bank has certified to City that an
uncured Event of Default exists under the Note or any other Loan Documents.

6. Rights and Obligations of the City. Except for the additional promises and
obligations under paragraphs 11 (City Consent, Covenants and Attornment) and 12 (Notice/Cure),
nothing in this Assignment shall be construed to alter the City’s rights or obligations under the
Development A greemen{

7. Bank s Rjght to Cure. After the occurrence of an uncured Event of Default by
Developer-under the Note or the other Loan Documents, Bank shall have the right and option at any
time (but under no circumstances shall be obligated) to take in its name or in the name of Developer
or otherwise, such action as Bank may at any time or from time to time reasonably determines to be
necessary to cure any default of the Developer under the Development Agreement. Developer
agrees to protect, defend, indemnify and hold harmless Bank from and against any and all loss, cost,
liability or expenses (including, but not limited to, reasonable attorneys’ fees and expenses) in
connection with Bank’s exercise of its rights hereunder unless such loss, cost, liability or expenses
arise from the negligence or willful misconduct of Bank.

8. Appointment of Bank as Attorney-in-Fact. Developer hereby irrevocably constitutes
and appoints Bank its true and lawful attorneys-in-fact in Developer’s name or in Bank’s name, or
otherwise, from and after the occurrence of an uncured event of default under the Note or the other
Loan Documents, to demand, receive and enforce all rights of Developer under the Development
Agreement, and such power, being coupled with an interest, is irrevocable.

9. Separate Tax Parcels. Each phase of the Project is a separate legal and tax parcel,
with tax parcel number 311077200 having been assigned to Lot 1 of the CSM.

10.  Representations, Warranties and Covenants of Developer. Developer represents and
warrants that the Development Agreement is valid and in full force and effect, that it previously has
not been assigned, transferred or hypothecated, that no defaults exist thereunder, and no event has
occurred which, with notice or lapse of time or both, would constitute a default or give rise to a
claim thereunder. Developer covenants to perform its obligations under the Development
Agreement, and to give immediate notice to Bank of any notice of default served upon Developer
with respect to its obligations under the Development Agreement. Developer represents and
warrants that this Assignment does not, and the exercise by Bank of any of its rights hereunder will
not, constitute a default or breach under the terms of the Development Agreement. Developer also
covenants that it shall make no material changes in or amendments to the Development Agreement
with respect to Phase 1, without the prior written consent of Bank and shall not tender or accept a
surrender or cancellation of the Development Agreement, or further assign or create any further
encumbrance or hypothecation of Developer’s interest under the Development Agreement with
respect to Phase 1, without the prior written consent of Bank. A “material change in or amendment
to” the Development Agreement shall include, without limitation, any change in or modification of
the amount of the Phase 1 Contribution or the repayment terms thereof, including any change in or




modification of the term of, or method of calculating, the Phase 1 Contribution, Nothing herein shall
impact or restrict Developer’s rights with respect to Phase 2 or subsequent phases of the Project or
parcels other than Lot 1 of the CSM.

1. City Consent, Covenants and Attornment. The City hereby consents to the terms and
provisions of this Assignment and agrees to attorn to and recognize Bank as the successor in interest
to the Developer for all purposes of the Development Agreement with respect to Phase 1, and the
Phase 1 Contribution, so long as the Bank complies with the applicable terms of the Development
Agreement. City agrees that a) no modifications or amendments to the Development Agreement
with respect to Phase 1 shall be made without the prior written consent of Bank; b) its obligations to
make the Phase 1 Contribution under the Development Agreement are absolute and unconditional
except as may be otherwise provided for therein, ¢) until the Phase 1 Contribution has been paid in
full (not to exceed the total amount of $3,742,500) to Bank it will not agree to or effectuate any

~setoff, subordination, recoupment, or other action that will adversely affect the Phase 1 Contribution
or the timing of the payment thereof; and d) the Development Agreement is valid, binding and
enforceable in accordance with its terms and that neither City nor Developer is in default thereunder.

12, Notice/Cure. City hereby agrees to give Bank copies of any notices of default under
the Development Agreement, including but not limited to any notices regarding any events which
following the passage of time and failure to cure could result in the occurrence of a default under the
Development Agreement.  City agrees to accept any cure of a default under the Development
Agreement which is tendered or performed by Bank as if such cure were tendered or performed by
Developer.

13. Miscellaneous Provisions.

(a) Development Agreement. A true and complete copy of the Development
Agreement is attached hereto as Exhibit A.

(b)  Entire Agreement. This Assignment contains the entire agreement between
the parties relating to the subject matter hereof and the rights granted herein and shall
supersede any provisions contained in any other document with respect thereto.

(c) Governing Law. This Assignment shall be governed by and construed in
accordance with the laws of the State of Wisconsin.

(d) Severability. If any of the provisions of this Assignment or the application
thereof to any persons or circumstances shall, to any extent, be deemed invalid or
unenforceable, the remainder of this Assignment and the application of such provisions to
persons or circumstances other than those as to whom or which it is held invalid or
unenforceable shall not be affected thereby.

(e) Counterparts. This Assignment and any document or instrument executed
pursuant hereto may be executed in any number of counterparts, each of which shall be
deemed an original, but all of which, together, shall constitute one and the same instrument.

(H) Notices. Any notice to be delivered under this Assignment shall be
sufficiently given or delivered if dispatched by registered or certified mail, postage pre-paid

E—




or delivered personally to Developer and City at each such party’s address set forth in the
Development Agreement and to Bank at 1205 Main Street, Cross Plains, WI 53528, Attn:
Kevin Mahaney.

(2) Binding Effect. This Assignment and the agreements and undertakings of the
Assignor hereunder shall be binding upon Developer and City and their respective successors
and assigns and shall inure to the benefit of Bank and its successors and assigns.

(h) Termination. Upon payment in full of the Loan, this Assignment and Bank’s
rights hereunder shall automatically terminate. Bank agrees to promptly execute and deliver a
document acknowledging such termination upon Developer’s written request. -

[SIGNATURES ON FOLLOWING PAGE]




IN' WITNESS WHEREOF, the parties hereto have caused this Assignment to be duly
executed, effective as of the _16th day of March, 2017,

EP DEVELOPMENT, INC.,
As Developer

e 2

a4 Joesph MAlp(ander President

STATE BANK OF CROSS PLAINS

As Bank
/Kevuﬂ/lahaney, Vice President

CITY OF APPLETON, WISCONSIN

By:

Timothy M. Hanna, Mayor

By: |

Kami Lynch, City Clerk




IN WITNESS WHEREOF, the parties hereto have caused this Assignment to be duly
executed, effective as of the _16th  day of March, 2017,

EP DEVELOPMENT, INC.,
As Developer

By:

Joesph M Alexander, President

STATE BANK OF CROSS PLAINS
As Bank

By:

Kevin Mahaney, Vice President

Kami Lynch, CityClerk
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MEMORANDUM

“...meeting community needs...enhancing quality of life.”

TO: Community & Economic Development Committee (CEDC)

FROM: Monica Stage, Deputy Director

DATE: October 31, 2019

RE: Approval of Engineering Services for Wetland Delineation in Southpoint

Commerce Park

Southpoint Commerce Park is located on the southeast side of the City and is bound by Plank Road,
Coop Road and Midway Road. It provides continued growth opportunities for Appleton’s business
and industrial markets, especially with the Northeast Business Park having only 1.44 acres of City-
owned land available for sale.

Between 2015 and 2016, Southpoint Commerce Park was delineated for wetlands using the team from
R.A. Smith. Numerous isolated wetlands were delineated, as well as a large, high-quality wooded
wetland and adjacent low-quality meadow wetlands in the area east of Eisenhower Drive. See the
attached wetlands map.

The City worked with Stantec Consulting over the course of 2017 and into early 2018 to pursue the
potential of creating a wetland mitigation bank for the high-quality wooded wetland property. The
purpose of the wetland mitigation bank would have been to serve Appleton’s needs as wetlands would
be impacted on a variety of projects.

After submission of a draft prospectus for the creation of the wetland mitigation bank to the
Interagency Review Team [comprised of the Army Corp of Engineers, Environmental Protection
Agency (EPA) and WI Department of Natural Resources (WDNR)], we received feedback on our plan
that was not encouraging. Staff and Stantec followed up by hosting members of the Interagency
Review Team for a site visit at Southpoint in the summer of 2018, and their views of our proposed
bank did not change. Concerns over adjacent development, the need for us to re-create a wooded
wetland, and overall hydrology to serve the bank were some key concerns. This essentially ended our
efforts to use this area for a wetland mitigation bank.

As we evaluated options to create benefit for the City, provide opportunities for growth of business
and industry, and protect the high-quality wetlands, we reached out to R.A. Smith for technical
expertise to provide conceptual engineering plans for this area east of Eisenhower Drive. R.A. Smith
provided the engineering report for this area in early fall 2019, and staff is working closely with the
Department of Public Works on the next phases for infrastructure in this area.



In the meantime, the five-year statutory life of the wetland delineations for the entire area is coming
up, and staff solicited two proposals to complete full delineations of Southpoint Commerce Park (not
dividing it into multiple areas which has created some confusion).

The NES Ecological Services, a division of Robert E. Lee & Associates, Inc. proposal was submitted
at $20,143.36 in total, and the R.A. Smith proposal was submitted at $20,300.00 in total. Both
proposals did have an allowance to reduce the cost should sales continue to close and lots transfer to
private ownership, thereby eliminating the City’s need to delineate that area. The $156.64 difference
in the proposals was considered by staff, and given the professional nature of these services to be
delivered and existing knowledge of Southpoint, staff is recommending the contract to be awarded to
R.A. Smith. The contingency allowance requested from staff is to allow for additional time (if
needed) to file for wetland exemption request(s) and jurisdictional approval from the Department of
Natural Resources and the Army Corp of Engineers, respectively.

The funds to pay for the contract are included in the 2019 Industrial Park Land Fund (IPLF) budget.
The funds had initially been designated to address wetlands/drainage improvements at the property the
City owns at 210 W. Edgewood Drive. Staff continues to work with the Department of Public Works
Engineering and Inspections staff to address the issues at Edgewood Drive via enforcement efforts.

Unfortunately, due to the current weather conditions, completing the field work for the wetland
delineation will not be possible in 2019. However, by approving this contract now, it allows for the
City to secure 2019 pricing as well as placement on the R.A. Smith schedule for fieldwork as
conditions allow in 2020.

Staff Recommendation:

The wetland delineation services for Southpoint Commerce Park by R.A. Smith in the amount of
$20,300 with a contingency of $3,045, for a project total not to exceed $23,345 BE APPROVED.
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In accordance with paragraph 1.01 of the Master Agreement for Professional Services between the City of
Appleton, WI (“City”) and R.A. Smith (“Consultant”), dated January 5, 2015 ("Agreement") and as amended
effective January 2, 2018, Consultant and City agree as follows:

L

IL.

Specific Project Information
A. Title: Appleton Southpoint Commerce Park Wetland Delineation

B. Description of Services to be Performed: We will provide wetland delineation services of

Southpoint Commerce Park and provide the City with both electronic and hard copies of the
final deliverables as further described herein. Services conducted under this contract will be
provided on a time and materials basis.

Scope of Services:
Identification and delineation of wetlands on the subject property will be completed as requested by
the City of Appleton, including these specific subtasks:

A. Background Information Review: A background data and map search will be conducted to

establish previous and current conditions that exist on the subject property. The subject
property extends north from Midway Road between Eisenhower Drive and North Coop Road, to
the business park’s northern limits. The documents used to characterize the subject property
may include but are not limited to:

= Available past reports and studies as provided by the City of Appleton

= U.S.G.S. 7.5-Minute Topographic Quadrangle Maps

= Large Scale Site Maps (if available)

= Aerial Photographs (typically 2005 and 2010)

= Wisconsin Department of Natural Resources (WDNR) Surface Water Viewer Tool
(http://dnr.wi.gov/org/water/data viewer.htm )

= Wisconsin Wetland Inventory (WWI) Maps

= County Soil Surveys & County Hydric Soils Lists for Calumet & Outagamie Counties
(http://websoilsurvey.nres.usda.gov/app/ )

=  WDNR Threatened & Endangered Species (TES) Fact Sheets

=  WDNR/BER County TES Data for Calumet & Outagamie Counties
(http://www.dnr.state.wi.us/org/land/er/nhi/CountyData/ )

. Field Wetland Assessment: During the field study, wetland areas will be identified using the

Routine On-Site Determination Method as defined in the 1987 Corps of Engineers Wetland
Delineation Manual and in the Regional Supplements, and in accordance with Wisconsin
Department of Natural Resources (WDNR) requirements. Due to the presence of agricultural
activity within the Study Area, a Farmed Area Desktop Review will be conducted prior to field
work to determine the presence/absence of wetness signatures. The delineation technique uses
a multi-parameter approach, which requires evidence of wetland hydrology, hydric soils, and
hydrophytic vegetation. Topographic conditions and professional judgment are also given
consideration. Areas exhibiting wetland criteria are flagged in the field and marked on available
site maps. Data are collected at sample points using the Northeast/Northcentral Regional
Supplement data forms to verify the wetland boundary, and representative photographs are
taken. The sample point locations are also flagged in the field. The wetland boundary will be
marked in the field with pink flags with the words “Wetland Delineation” and the boundary will be
mapped using a handheld GPS unit (Trimble Geo7X), which has sub-foot-accuracy. The
findings will be documented in a wetland delineation report.

. Wetland Delineation Report: We will prepare a wetland delineation report to document the

findings of the background map review, describe the field procedures, and provide the results of

City of Appleton, Wi Page 10f3
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V.

VI

VIL

the wetland delineation. Farmed area desktop review, data sheets, soils map, aerial
photographs, Wisconsin Wetlands Inventory map and color copies of photographs will be
included in the report. A wetland boundary map to show the location of wetland boundaries will
also be included in the final delineation report.

We will deliver the final report to the City in hard copy and electronic (MS Word) format.
Drawings, exhibits, and maps will be provided in a GIS (ArcMap) and AutoCAD format. In
addition, a complete final report will be provided in Adobe Acrobat (PDF) format. Wetland
boundaries will be provided in electronic format to the City of Appleton in both AutoCAD and
GIS compatible files referenced to the City of Appleton’s recommended coordinate system.

D. Regulatory Agency Coordination: The R.S. Smith Ecologist leading the work is a WDNR
Assured Delineator, therefore concurrence from the WDNR is not necessary. The USACE has
requested that delineation reports not be sent to them for concurrence unless the project is
associated with a wetland fill permit application.

E. USACE Approved Jurisdictional Determination: We will request Approved Jurisdictional
Determinations for wetlands identified within the Southpoint Commerce Park Study Area,
prioritizing parcels with pending offers or potential offers.

F. WDNR Artificial Wetland Exemption and/or WDNR Non-Federal Wetland Exemption: We
will apply for WDNR Artificial Wetland and Non-Federal Wetland Exemptions after completion of
Wetland Delineation Report and upon receipt of USACE Approved Jurisdictional
Determinations.

Deliverables

All deliverables shall be provided to the City, and shall be the sole and exclusive property of the City
and shall not be used, distributed, shared, sold, exchanged or published by Consultant without the
City’s consent. We will return to the City, at no cost to the City, any plans, files, maps or other
documents that City provides during the term of this project. Deliverables shall further include any
electronic or printed documents, data, and work products developed for this project.

Additional Services
Additional services, if requested by the City of Appleton, will be provided upon authorization as an
amendment to this task order.

City’s Responsibilities

City shall have the responsibilities set forth in the Agreement and shall provide access to the project
site as needed to complete the required services and any other existing data pertinent to the
proposed project.

Times for Rendering Services

We will begin fieldwork the month of August 2019 for this project, weather permitting. An electronic
copy of the wetland boundary map will be prepared and provided to the City within two (2) weeks
following completion of the fieldwork. The wetland report will be submitted within five (5) weeks
following completion of the delineation fieldwork.

Payments to Consultant

A. We will provide the above-described services on a time and expense basis with time charged in
no less than fifteen (15) minute increments, not-to-exceed $19,600 (excluding lots with
accepted offers) or not-to-exceed $20,300 (including lots with accepted offers), unless
otherwise authorized in writing.

B. Key Project Personnel Fee Schedule: The following hourly rates will be applied to services
provided under this task order:

1. Theran Stautz, PWS (Ecologist/PM) $ 117.00

City of Appleton, WI Page 2 of 3
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2. Tina Myers, PWS (Ecologist) $117.00
3. Charlie Nowakowski (Ecologist Tech 1)  $ 99.00
4. Matt Stangel (Ecologist Tech 1) $ 99.00

Hourly billing rates for other Consultant personnel providing support for additional services will be
offered in accordance with the R.A. Smith, Inc. Standard Hourly Rate Schedule in effect at the
time the services are authorized.

C. Direct Expenses: Direct expenses related to the services provided under this task order will be
applied in accordance with the following rates. Other items or supplies provided with these
services will be charged at cost, without any markup.

1. Travel — mileage: $ 0.585/ mile
2. GPS Data Collector:  $ 120.00/ day

D. Additional Service Authorization: As the project progresses, additional services beyond the
Scope of Services herein may be provided upon written authorization(s) amending this Task
Order or any individual wetland delineation assignment.

Consultants
No other consultants have been identified or are contemplated to assist with the professional services

authorized by this Task Order.

Other Modifications to Agreement - None.
Attachments/Exhibits - None.

Documents Incorporated By Reference - None.

Terms and Conditions

Execution of this Task Order by Consultant and City shall make it subject to the terms and conditions
of the Agreement (as modified above), which Agreement is incorporated by this reference. Consultant
is authorized to begin performance upon the earlier of its receipt of a copy of this Task Order signed
by City or the authorized Effective Date. The Effective Date of this Task Order is July 20, 2019.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement.

R.A. Smith, Inc. (Consultant):

By: B l c-W;(i{)

{_
Theran Stautz
Project Manager

By:

jeéct Principal

City of Appleton (City):

By: Date:

Karen Harkness, Director
Department of Community and
Economic Development

Appleton Southpoint Comm Park Delineation
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