SCHEDULE OF EXHIBITS
(Amended as part of the Second Amendment to Development Agreement and
Further Amended as part of the Fifth Amended Version of the Development Agreement)
A. Legal Description of the Property

B. Amended Project Timetable

C. Amended Project/Concept Plan

D. Amended Implementation Plan Document for Planned Development

E. Amended Management Plan

F. Habitat Enhancement and Mitigation Proposal as approved June 14, 2011

G. Pedestrian Trail Access Easement Legal Description and Reference Drawing (to

be provided by Developer)

H. Chapter 30 Permit: Wisconsin Department of Natural Resources Revised June 14,
2011

l. Newberry Street Exhibit Drawing

J. Omnni Associates Drawing indicating the Location of the Lift Station and Force
Main

K. Construction Stage Outline

L. DNR Letter of Closure for Remediation of Development Site

—
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Description of RiverHeath property

Part of Blocks 55 and 56, Fourth Ward Plat, Section 25, Cily of Appleton, Outagamie County,
Wisconsin more fully described as follows:

Commencing at the Sauth 1/4 corner of said Section 25;

thence along the east line of the Southwest 1/4 of said Section 25,

North 00 degrees 20 minutes 22 seconds West, 822.44 feet to the point of beginning;

thence along the northwesterly right-of-way line of the Canadian National Railroad Company,
South 47 degrees 45 minutes 31 seconds West 658.01 feet;

thence along the northerly right-of-way line of Banta Court, .

62.06 feet along an arc of a curve to the left having a radius of 789.86 feet with a chord which
bears North 56 degrees 46 minutes 20.5 seconds West, 62.05 feet;

thence South 47 degrees 45 minutes 31 seconds West, 62.76 feet;

thence, along the south right-of-way line of said Banta Court,

South 59 degrees 20 minutes 59 seconds East, 18.22 feet:

thence, along the south right-of- way line of said Banta Court, :

44,10 feet along an arc of a curve to the right having a radius of 729.86 feet with a chord which
bears South 57 degrees 16 minutes 46.0 seconds East, 44.09 feet;

thence along said northwesterly right-of-way line of the Canadian National Railroad Company,
South 47 degrees 45 minutes 31 seconds West, 507.93 feet;

thence North 42 degrees 15 minutes 33 seconds West, 60.00 feet;

thence North 56 degrees 04 minutes 24 seconds West, 59.81 feet;

thence North 28 degrees 16 minutes 11 seconds East, 448.02 feet:

thence along the south right-of- way line of said Banta Court,

South 71 degrees 31 minutes 47 seconds East, 87,19 feet; ,

thence confinuing along the south right-of-way line of said Banta Court,

South 59 degrees 20 minutes 59 seconds East, 137.59 feet:

thence North 47 degrees 45 minutes 31 seconds East, 62.76 feet;

thence along the north right-of-way line said Banta Court,

North 59 degrees 20 minutes 59 seconds West, 129.11 feet;

thence North 34 degrees 34 minutes 14 seconds East, 67.97 feet;

thence North 55 degrees 13 minutes 11 seconds West, 69.39 feet:

thence North 34 degrees 46 minutes 49 seconds East, 14.00 feet;

thence North 55 degrees 13 minutes 11 seconds West, 55.74 feet;

- thence North 28 degrees 16 minutes 11 seconds East, 223.28 feet;
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thence North 15 degrees 24 minutes 19 seconds East, 21.44 feet:

thence North 34 degrees 26 minutes 26 seconds East, 165.19 feet

to a meander corner being South 55 degrees 32 minutes 12 seconds East, 28 feet more or less
from the waters' edge of the Fox River;
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Continuation of Description of RiverHeath property

thence along a meander line,

North 17 degrees 49 minutes 48 seconds East, 213.47 feet '
to a meander corner being South 55 degrees 32 mmutes 12 seconds East, 12 feet more or less
from the waters' edge of the Fox River;

thence continuing along a meander line, .

North 45 degrees 00 minutes 18 seconds East, 140.58 feet

to a meander corner being South 55 degrees 32 minutes 12 seconds East, 20 feet more or less

from the waters' edge of the Fox River;

thence continuing along a meander line,

North 36 degrees 33 minutes 10 seconds East, 443.35 feet

to a meander comer being South 55 degrees 32 minutes 12 seconds East, 20 feet more or less
from the waters' edge of the Fox River; .
thence continuing along a-meander line,

North 45 degrees 43 minutes 04 seconds East, 293.18 fest

to a meander corner being South 60 degrees 06 minutes 02 seconds East, 11 feet more or less
from the waters' edge of the Fox River;

thence along the northerly line of said Block 58,

South 60 degrees 06 minutes 02 seconds East, 130.51 feet;

thence South 01 degree 44 minutes 58 seconds West, 34.56 feet;

thence South 13 degrees 10 minutes 13 seconds West, 107.81 feet: _

thence South 13 degrees 04 minutes 13 seconds West, 286.60 feet:

thence South 14 degrees 44 minutes 12 seconds West, 221.40 feet;

thence South 19 degrees 45 minutes 55 seconds West, 187.71 feet;

thence along the northerly right-of-way line of said Newberry Street,

South 34 degrees 42 minutes 45 seconds West, 69.80 feet;

thence continuing along the northerly right-of-way line of said Newberry Street,

South 47 degrees 45 minutes 31 seconds West, 1.20 feet;

thence along the east line of said Southwest 1/4,

South 00 degrees 20 minutes 22 seconds East, 80.61 feet to the point of beglnnmg,
containing 691,760 square feet more orless (15.8 acres more or less), including all lands lying
between the meander lines and the waters' edge of the fox river and subject to all easements
and resfrictions of record.

Ingress / Egress Easement: .

That part of vacated Newberry Street right-of-way lying between Banta Court and the extension
of the southwesterly line of Lot 2, Block 56, Fourth Ward Plat, Section 25, City of Appleton,
Outagamie County, Wisconsin.

File: /Land Transfers/688000_des2.doc
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RiverHeath Exhibit B

Description Approximate start _ Approximate finish __ Anticipated SF__ Anticipated Value
Completion of clean up, demolition, 10/15/2008 10/1/2008 $3,462,800
and filling of industrial canal

B4 Building "Evergreen" 6/1/2013 6/1/2014 30,000 $6,000,000
A Townhomes 71172011 11/1/2015 14,000 $2,500,000
B5 Building "Prairie” 10/1/2015 10/1/2016 30,000 $6,000,000
Alpha 11/1/2015 11/1/2016 65,000 $12,000,000
B2 Building 6/1/2016 3172017 5000 $1,500,000
B3 Building 6/1/2016 3/1/2017 5,000 $1,500,000
E1 Building 9/1/2016 4172017 4000 $2,500,000
E2 Building 9/1/2016 47172017 5000 $3,000,000
E3 Building 9/1/2016 41172017 3000 $1,500,000
D1 Buiding 6/1/2017 6/1/2018 60,000 $10,000,000
F1 Building 6/1/2019 6/1/2020 30,000 $6,000,000

tabbies*
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IMPLEMENTATION PLAN
DOCUMENT FOR
PLANNED DEVELOPMENT

PLANNED DEVELOPMENT DESIGNATION
This Planned Development Designation, to be
knowh as RIVERHEATH is approved this 20"
Day of August, 2008 by the Common Council
of the City of Appleton, Wisconsin, a Wisconsin
Municipal Corporation, (hereinafter referred to as
The "City") for certain real property located in
Appleton and described in attached Exhibit 6
(hereinafter referred to as the “Property”).

This Implementation Plan Document for
Planned Development (PD) #5-08 is made and
entered into by and between RiverHeath and

Kaukauna Utilities and, hereinafter referred to as Record and return copy to
the "Owner/Deveioper’) and the City. WHEREAS, City of Appleton

Sec. 23-151(m)(2)(g)(1), Appleton Municipal Code Community Development
requires the recordailon of an Implementation Plan Department

Document for Planned Developments undertaken 100 N. Appleton Street

in the City; and Appleton, Wi 54911

"WHEREAS, the actual Implementatlon Plan Document contemplated under the aforementioned
Ordinance is too voluminous and cumbersome for easy recordation by Outagamie County
Register of Deeds; and WHEREAS, the parties hereto wish to notify all interested parties of the
existence of said Implementation Plan Document; NOW,

THEREFORE, in consideration of the foregoing recitals, the Owner/Developer and the City
hereby notify all interested parties as follows:

1. Existence of Implementation Plan Document for PD #5-08. The parties hereto have
entered into mutually agreeable Development and Implementation Plans for the Property. This
designation establishes the general uses which shall be permitted on the property, a general
development plan, a specific implementation plan and a statement of development guidelines
and conditions that must be complied with by the Owner/Developer and all subsequent property -
owners or agents of the property owners. This designation also specifies improvements that
must be made and conditions that must be fulfilled in conjunction with this designation by the
Owner/Developer.

2. Location of Implementation Plan Document. The Implementation Plan Document for PD
#5-08 approved by Appleton Common Council action on August 20, 2008 and executed by the
parties on the date of filing with the Register of Deeds office is on file with the-Appleton
Community Development Department, 100 North Appleton Street, Appleton, WI, and is subject
to review and reproduction by all interested parties upon request.

3. Subsequent Purchasers. A Planned Development (PD) is a zoning overlay district under the
~City of Appleton Zoning Ordinance. The Implementation Plan Document exists for Planned
Developments (PDs) under this zoning category and are covenants that run with the land.
Accordingly, all future purchasers of property zoned PD should become familiarized with the
individual requirements attached to that specific property.




4. Amendments to the Recorded Development Plans and Implementation Plan Document.
Pursuant to Sec. 23-151 of the Appleton Municipal Code, major changes in a PD require
approval by the City Council and subsequent recording of the amendment The Community
Development Director may approve Minor Amendments.

5. Development Guidelines and Conditions. The Development Guidelines and Conditions as
of the date of this IPD include, but are not limited to, the following:

A. Land Use

1) Principal Permitted Use ~ Lot Area, Lot Width, Height, Yard and Other Requirements
are as follows unless specifically identified as an ordinance exception in this document
under Section D 3:

Principal Permitted uses in RiverHeath (per Section 23-113(b)) include:

Professional Service Offices

Restaurants (without alcohol)

Restaurants, fast food

Retail businessés

Parking lots

Personal services

equipment rental

theater

2) Special Uses

The following Special Uses are not allowed "by right” in the IPD, and will take separate

application based on Special Use provisions of the Appleton Zoning Ordinance:

B Restaurants with alcohol (four liquor licenses may be required for restaurants in
RiverHeath)

B Towers or antennas for wireless telecommunication services

3) Use Exceptlons in IPD
Kaukauna Electric generating Facility (see D- 3a Ordmance Exceptions for Powerhouse
Building)

4) Accessory Uses

Accessory uses in RiverHeath (per Section 23-11 3(c))

B Residential uses at least 10 feet above the strest grade of the building
H Home occupation

B Fences and walls

B Refuse containers and dumpster enclosures




B. DEVELOPMENT STANDARDS

1. Principal Use: RiverHeath — The underlying C-2 zoning district for lot area, lot width and
setbacks (on public right-of-way), and building height as they apply to the RiverHeath Project is
as follows (unless specifically identified as an ordinance exception in this document under.

Section D 3):
Rainiation Required Required Provided per %ﬂﬁg——%
g per G-2 for P.D. This Plan ﬁ?ﬁ—
Minimum Lot Area 14,000 sq.ft. -- 16.520 acres
Maximum Lot Cover 70% -~ 69.6%
Minimum Lot Width 60 ft e Exceeds 60 ft
Minimum Front Yard 101t - 101t
Minimum Rear Yard 20 ft - **20 ft *a.
Minimu_m Side Yard None -- None
Minimum from Res. 10 ft - 10 ft
Maximum Bldg. ' R - *b.
Height i}
Minimum District Ac. -~ 2 acres 16.520 acres
Permanent Open Sp. - 30% 30.4%

*See ordinance exception in this document under Section D 3a.

1a. Principal Use: Kaukauna Utilities — The underlying C-2 zoning district for lot area, lot width
and setbacks (on public right-of-way), and building height as they apply to the Kaukauna Utilities
power plant are as follows (unless specifically identified as an ordinance exception in this

document under Section D 3):

. ; : . Variation
. Required Required Provided per T
Regulation per C-2 for P.D, This Plan Figagtgr[e)d
Minimum Lot Area 14,000 sq.ft. = - 9,344 sq.ft. % .
Maximum Lot Cover | Power Plant is part of the overall RiverHeath IPD Lot Cover Max.
Minimum Lot Width 60 ft - 83.93 ft
Minimum Front Yard 10 ft -- **14 ft
Minimum Rear Yard 20 ft -- 3ft g
Minimum Side Yard None - None

Minimum from Res.

Not Applicable ‘

Maximum Bldg.
Height

35 ft

Less than 35

Minimum District Ac.

Power Plant is part of the overall RiverHeath [PD Acreage

Permanent Open
Sp.

Power Plant is part of the overall RiverHeath IPD Open Space

*See ordinance exception in this document under Section D 3b.

**The minimum of 14 feet is based on the removal of an old addition'to be removed in_ 2008.

2. Off-Street Parking and Loading Standards — The Development Plan (Exhibit 1) shows
surface off-street parking spaces, while Exhibit 4 and 5 show parking ramp spaces in buildings
C1, D1 and F1. Exhibit 7 illustrates how parking spaces meet the existing Appleton Parking

Code.




Detail on the location and size of the loading facilities for commercial and office uses in the
RiverHeath will be identified on the site plans for each phase of the project.

3) Accessory Uses, Fences and Walls, Home Occupations and Refuse Container and
Dumpster Enclosures — Regulations are set forth in Article lll. General Provisions of the
Zoning Code, unless spemflcally identified-as an ordinance exception in thls document under
Section D 3. 3

4) Outdoor Lighting Standards —The lighting plan for each phase will be provided at site p!ah
review for each phase, and will meet all Article I1l, Section 23-53 of the Zoning Code.

5) Landscaping Standards - A Landscape Plan has been submitted to the Community
Development Department (see Exhibit 2) as part of the rezoning application, and a more
detailed landscape plan will be part of the Site Plan Review and approval process pursuant to
Article XVI, Section 23-601 of the Zoning Code and in conformance with the minimal landscape
standards of the Zoning Ordinance.

6) Design Standards - The exterior of all buildings shall be compatible and consistent with the
materials and colors within the development. Samples of building materials and colors are
required to be submitted to the Community Development Department as part of the Site Plan
Review and approval process. Any future buildings, building additions or building alterations
shall be compatible with this theme, as shown in Exhibit 3 and the building materials listed
below.
B Roofing type and color: Flat roofing and planted roofs, with smaller buildings possrbly
having sloped patina gray standing seam metal roofs.
Type and color of soffit and fascia: Clear anodized aluminum.
. Type and color of window trim: Painted aluminum to match fascia color.
. Type and color of exterior doors: Aluminum storefront-clear anodized.
. Exterior wall (north, south, east, west elevations) grayish clear anodized metal panels with
a silver look, with the rest being cement hoard painted terracotta color.

In 2008, Kaukauna Utility removed add-on portions to the original brick powerhouse, and .in
2009, the exterior finish will be renovated and new windows installed to match the appearance
of RlverHeath construction, By July 1, 2009, electrical renovation work will be completed and the
plant will be back “on-line”.

7) Designated Open Space Areas - The open space areas as shown conceptually in Exhibit 2
demonstrates approximately 30.4% open space to remain open and free from all improvements
except for landscaping.

8) Site Plan Review is required for construction projects within PD overlay district #5-08
pursuant to Article XV, Section 23-570 of the Zoning Code. :

9) Construction Schedule

B Phase One includes the completion of the clean-up, which started in 2008 and will be
completed in 2009. ,

Phase Two includes the construction of C-1,.a four-story (54 foot) retail/commercial and
residential structure, B1, which is the renovation of a one-story powerhouse building owned
by Kaukauna Utilities, B-2, B-3, E1, and E2, which will be one-story retail/commercial
buildings, and E3, which is a one story sports equipment rental facility. The timeframe for
start of construction of these buildings is 2009, with completion by the end of 2010.




Phase Three includes the construction of F1 which is an eight story retail/commercial, office,
residential, and parking ramp structure. The timeframe for start of construction is 2011 and
will be completed in 2012,

# Phase Four includes the construction of D-1, which is a duplicate of C-1 with an opportunity
for additional parking decks to supplement parking spaces, and A-1, which will be a
commercial/office building and associated parking. The timeframe for start of construction is
2012 will be completed in 2013.

10) Words and Terms Defined ~ Pursuant to Article 1I, Section(s) 23-21 and 23-22 Definitions
of the Zoning Code unless specifically identified as an ordinance exception in this document
under Section D 3.

C. REQUIRED IMPROVEMENTS

1. Access
All access issues are addressed and will be in compliance with the Development Agreement for
this project between the _Developers and the City of Appleton.

2. Water Systems '
Connection to the public water system and installation of public and private waterlines are
addressed in the Development Agreement.

3. Sewer Systems
Connection to the public sewer system and installation of public and private sewer mains are
addressed in the Development Agreement.

4. Fire Protection
Fire Service is addressed in the Development Agreement. -

5. Utilities and Easements
Utilities and easements in the PD rezoning are addressed in the Development Agreement.

D. IMPLEMENTATION '
1. Platting Requirements - The petitioner will file the necessary land divisions (including street
dedications) required to develop all phases of the RiverHeath project.

2. Density of Development

Densities of development indicated in Exhibit 1 represent the maximum permitted densities and
levels of use. Each development phase must meet all applicable standards and requirements as
contained . in the Appleton Municipal Code unless such standards and requirements are
specifically waived or modified by the terms of this designation.

3a. Ordinance Exceptions for RiverHeath:

. Rear Yard Variation: Where 20 feet is required, there will be a zero setback where
decking materials cover the concrete foundation of the previous industrial structure to
the edge of the waterfront. ' _

Il. Height Variation for Height: The three mixed use structures will exceed the 35'
maximum height standard in the C-2 General Commercial District. Buildings C1 and D1
will be four story structures with a maximum height of 54 feet, which will exceed the
maximum height by 19 feet. Building F1 may be up to eight stories with a maximum
height of 110 feet. '
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3b. Ordinance Exceptions for Powerhouse Building:
I. Minimum Lot Area: The petitioners are requesting an ordinance exception of 4,656 sq. ft.
Il. Minimum Rear Yard Setback: 20 feet required. The power plant has 3 feet of rear yard
setback before the tail race begins. The petitioners are requesting an ordinance exception
of 17 feet.
[Il. Use Exception: Electric Generating Fammy This use will be allowed only after a SpeCIal
use permit has been approved by the City of Appleton

E. GENERAL PROVISIONS

1. Enforcement

The provisions of the RiverHeath and Kaukauna Utilities Planned Development designation and
the development plan relating to the use of the land shall be effective and in force unless so
amended as required by the Appleton Municipal Code Section 23-151.

2. Breach of Provisions of PD Designation

If at any time any provision or requirements stated in the RiverHeath and Kaukauna Utilities
Planned Development designation have been breached by the Owner/Developer, the City may
withhold approval of any or all platting or the issuance of any or all grading or building permits or
occupancy permits applied for on the property, until such breach has been remedied.

3. Binding Effect

This RiverHeath and Kaukauna Utilities Planned Development designation shall run with the
land and be binding upon the Owner/Developer, their respective successors, representatives
and assigns, and all persons who may hereafter acquire an interest in the Property or any part
thereof, with the exception that provisions of this designation may be modified through an
amendment in accordance with the procedure stated in the Appleton Municipal Code Section
23-151. This designation shall be recorded in order to put prospective purchasers or other
interested persons on notice as to the terms contained herein.

4. Entire Designation

This designation contains all provisions and requirements incumbent upon the Owner/Developer
relative to RiverHeath and Kaukauna Utilities Planned Deveiopment #5-08, except as modified
by subsequent action of the Appleton Common Council in accordance with procedures set forth
in the Appleton Municipal Code Section 23-151 to amend planned developments, and except
that nothing contained herein shall be construed as waiving any requirements of the Appleton
Municipal Code or other regulations otherwise applicable to the development of the Property.

5. Period of Validity

The Implementation Plan. and Development Plan (Exhibits 1-7) from the date of this
implementation Development Plan as approved by the Common Council shall remain valid for a
period of one (1) year during which time a building permit must be applied for and received. If
the applicant does not apply for and receive a building permit within one (1) year from the date
of this implementation Development Plan, ef-Common-Council-approval-of PB-overlay-district
PD}#5-08, BevelopmentPlan-and-tmplementation-Plan-Desument-{iPD)the Development Plan
and-tmplementation Plan-Decument-{{PB} said inaction will constitute abandonment of the PD

overlay district and related approvals, and any assumed development rights over that allowed
through the underlying zoning district and shall be subject to the regulations in §23-151(1), Proof
of validity and expiration of plans, of this chapter.

6. Recording of De’veloﬁment Plan and Implementation Plan Document (IPD)
This designation must be signed by both the City and the Owner/Developer and must be
recorded by RiverHeath and Kaukauna Utilities in the Outagamie County Register of Deeds

{0 1 1)




Office and a recorded copy of the Development Plan and Implementation Plan Document (IPD)

.shall be provided to the Community Development Department. This constitutes approval of the
Development Plan and Implementation Plan Document (IPD), conditions applied, modifications
and any density premiums, which may be granted, and exceptions, if any, to the plan shown in
the application ordered by the Common Council.

Dated this __ day of September, 2008.
By:

Jeffory W. Feldt, Kaukauna Utilities
General Manager

STATE OF WISCONSIN )

}ss
COUNTY OF OUTAGAMIE )
Personally came before me this day of September, 2008
the above named , and

to me known to be the persons who executed the foregomg instrument and acknowledged the
same in the capacity and for the purposes therein intended.

Notary Public, State of Wisconsin
My Commission expires

Dated this___day of September, 2008

By:
Mark Geall, Tenasey Development
Title:
By:
Owner
. Title:
STATE OF WISCONSIN )
' . )ss
COUNTY OF OUTAGAMIE )
Personally came before me this day of September, 2008
the above named , and

to me known to be the persons who executed the foregomg instrument and acknowledged the
same in the capacity and for the purposes therein intended.

Notary Public, State of Wisconsin
My Commission expires_.

The above Implementation Plan for Planned Development #5-08, was drafted by the
undersigned at the request of the Property Owner,

Drafter's Signature Date

o




Approved as to form: CITY OF APPLETON, a Wisconsin
- Municipal Corporation
James P. Walsh By:

Appleton City Attorney Timothy M. Hanna, Mayor
Attest:

Cynthia Hesse, City Clerk

STATE OF WISCONSIN )

)ss
COUNTY OF OUTAGAMIE )
Personally came before me this day of September __, 2008, the above named Timothy M.
" Hanna, Mayor of City of Appleton, and Cynthia Hesse, City Clerk of City of Appleton, to me
known to be the persons who executed the foregoing instrument and acknowledged the same in
the capacity and for the purposes therein intended.

Notary Public, State of Wisconsin
My Commission expires

T
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Exhibit 2

Conceptual Landscape Plan
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Exhibit 3 ‘ .
RiverHeath Building Elevations
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Exhibit 4:
Parking ramp floor plan of C1

Lower Level Plan

RIVERHEATH
Floor Plans :
EADP Project No. 071711 5195@9!@
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Exhibit 6
LEGAL DESCRIPTION :
FOR REZONING FROM M-2 TO PD/C2

PART OF JOHN STREET AND PART OF BLOCKS 55 AND 56, FOURTH WARD PLAT,
SECTION 25, CITY OF APPLETON, OUTAGAMIE COUNTY, WISCONSIN MORE FULLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTH 1/4 CORNER OF SAID SECTION 25; THENCE NORTH 00
DEGREES 20 MINUTES 22 SECONDS WEST, ALONG THE EAST LINE OF SAID SECTION
25, A DISTANCE OF 822.44 FEET TO THE POINT OF BEGINNING; THENCE SOUTH 47
DEGREES 45 MINUTES 31 SECONDS WEST, ALONG THE SOUTHFASTERLY RIGHT-OF-
WAY LINE OF NEWBERRY STREET, 1212.74 FEET, THENCE NORTH 56 DEGREES 04
MINUTES 24 SECONDS WEST, 121.60 FEET, THENCE, NORTH 28 DEGREES 16 MINUTES
11 SECONDS EAST, 840.62 FEET; THENCE NORTH 15 DEGREES 14 MINUTES 11
SECONDS EAST, 21.46 FEET TO A MEANDER CORNER WHICH IS SOUTH 55 DEGREES
32 MINUTES 12 SECONDS EAST, 20 FEET-MORE OR LESS FROM THE WATERS’ EDGE
OF THE FOX RIVER; THENCE NORTH 34 DEGREES 26 MINUTES 26 SECONDS EAST,
165.19 FEET TO A MEANDER CORNER WHICH IS SOUTH 55 DEGREES 32 MINUTES 12
SECONDS EAST, 28 FEET MORE OR LESS FROM THE WATERS' EDGE OF THE FOX
RIVER; THENGE NORTH 17 DEGREES 49 MINUTES 48 SECONDS FAST, 21347 FEET TO
A MEANDER CORNER WHICH IS SOUTH 55 DEGREES 32 MINUTES 12 SECONDS EAST,

12 FEET MORE OR LESS FROM THE WATERS' EDGE OF THE FOX RIVER: THENCE '

NORTH 45 DEGREES 00 MINUTES 18 SECONDS EAST, 140.58 FEET TO A MEANDER
CORNER WHICH IS SOUTH 55 DEGREES 32 MINUTES 12 SECONDS EAST, 16 FEET
MORE OR LESS FROM THE WATERS' EDGE OF THE FOX RIVER; THENCE NORTH 36
DEGREES 33 MINUTES 10 SECONDS EAST, 443.35 FEET TO A MEANDER CORNER
WHICH IS SOUTH 55 DEGREES 32 MINUTES 12 SECONDS EAST, 14 FEET MORE OR
LESS FROM THE WATERS’ EDGE OF THE FOX RIVER; THENCE NORTH 45 DEGREES 43
MINUTES 04 SECONDS EAST, 293.18 FEET TO A MEANDER CORNER WHICH IS SOUTH
60 DEGREES 06 MINUTES 02 SECONDS EAST, 20 FEET MORE OR LESS FROM THE
WATERS’ EDGE OF THE FOX RIVER; THENCE ALONG THE NORTHERLY LINE OF BLOCK
56 OF SAID FOURTH WARD PLAT, SOUTH 60 DEGREES 06 MINUTES 02 SECONDS EAST,
130.51 FEET, THENCE SOUTH 01 DEGREE 44 MINUTES 58 SECONDS WEST, 34.56 FEET:
THENCE SOUTH 13 DEGREES 10 MINUTES 13 SECONDS WEST, 107.81 FEET; THENCE
SOUTH 13 DEGREES 10 MINUTES 13 SECONDS WEST, 286.60 FEET; THENCE SOUTH 14
DEGREES 44 MINUTES 12 SECONDS WEST, 221.40 FEET; THENCE SOUTH 19 DEGREES
45 MINUTES 55 SECONDS WEST, 187.71 FEET; THENCE SOUTH 34 DEGREES. 42
MINUTES 45 SECONDS WEST, ALONG THE NORTHWESTERLY RIGHT-OF-WAY LINE OF
NEWBERRY STREET, 69.80 FEET; THENCE SOUTH 47 DEGREES 45 MINUTES 31
SECONDS WEST, ALONG SAID NORTHWESTERLY RIGHT-OF-WAY LINE, 1.20 FEET:
THENCE SOUTH 00 DEGREES 20 MINUTES 22 SECONDS EAST, ALONG THE EAST LINE
OF THE SOUTHWEST 1/4 OF SAID SECTION 25, A DISTANCE OF 80.61 FEET TO THE
POINT OF BEGINNING.

PARCEL CONTAINS 739,808 SQUARE FEET MORE OR LESS (16.98 ACRES MORE OR

LESS), INCLUDING ALL LANDS LYING BETWEEN THE MEANDER LINES AND THE
WATERS' EDGE OF THE FOX RIVER.
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“xhibit 7
Building Occupancy (Refer to Site Plan for Building location)

Spaces provided are based on minimal parking spaces based on the A

ppleton Zoning Code

: City Site Plan City Res.-Site
No. # of Parking Comm.- Parking Plan
i Likely Occupancy Stories Sq.Ft | Apts. Comm. Parking |Residential Parking
Phase 2
C1 | Retail/Commercial 4 18,500 93 (1@ 200) 26
C | Pkg. E. of RiverHeath Way ' 30
_C | Private On-Street Parking 23
-} Public On-Street Parking (Request on-street parking be counted) 16
C1 | Residential Units 4 62 U 124 100
c Pka. E, of RiverHeath 8
Way
B1 | Pawer Plant (Kauk. Utl.) 1 - - - -
B2 | Restaurant 1 4,000 - 20 (1@ 200) 20
B3 | Restaurant and Retail 1 4,740 - 24 (1@ 200) 24
; : V(1@ 5
E1 | Theater (75-150 seal) 1 5,200 pefso@ﬁs) o
E2 | Commercial 1 5,300 e 27 (1@ 200) 20
E3 | Sports Equipment Rental 1 1,200 6 (1@ 200)
Temporary Parking Lot to -
E Meetppargng Codg 2 16
Subtotal 38,940 56U 200 200 124 124
Phase 3 '
F1 | Retail 8 15,600 78 (1@ 200) 80
F1 | Office/Commercial 31,200 H04 (1@ 300)
F1 | Residential Units 80U 160 160
Required parking for
i Phgse 1 7p N : 16
Subtotal 46,800 80U 182 160 176
Phase 4
D1 | Commercial 4 11,000 55 (1@ 200) 55
D1 | Residential Units 62U ' 124 124
A1 | Professional Office 11,200 - 38 38 - --
Subtotal 22,200 62U 93 93 124 124
Total 107,940 204 475 498-21=477 408 424-16=408
Notes:

1.Following each phase, the Petitioner may approach the City of Appleton to provide a “parking history" and negotiate
a more appropriate number of parking stalls in the next phase to minimize hard surface area. The developer
understands that any major change in the number of parking stalls will require a new hearing before the Plan
Commission and Common Council and an amendment to the Implementation Plan.

4. Phase 1 was the clean-up of the site.
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RiverHeath Management Plan

RiverHeath is a 15 acre mixed-use brownfield redevelopment located along the shores of
the Fox River in Appleton, Wisconsin. This project is the culmination of a 10 year effort
to clean up a former paper manufacturing operation. RiverHeath will be a new
neighborhood, with residences, shops, restaurants, and offices. The design i incorporates
walking trails along the river, community gardens, green roofs, and innovative
stormwater controls

A major component of the project is our reliance on renewable energy. One legacy of the
land’s industrial past is an onsite hydro-electric facility which formerly powered the
paper factories. The onsite hydro is being refurbished and will furnish 100% of the
project’s electricity demand.

The residences at RiverHeath will have riverfront views, heating indoor parking, storage
spaces, and higher end finishes, such as granite kitchens and bathrooms. The residences
will be leased; it is possible that the residences will be converted into condominiums in
the future. There will be an onsite sales director and an onsite property manager. The
property manager will be responsible for the maintenance of the propetty, including the
commetcial spaces, hallways, walkways and trails. The property manager will be
responsible for snow clearing on sidewalks. Snow clearing on the private roads at
RiverHeath will be handled by a subcontractor.

RiverHeath has a sales office located in the ground floor of the Zuelke Building, located
at’103 West College Avenue. The sales office and sales director will move to RiverHeath
as soon as the space in RiverHeath is finished and occupancy permits are obtained.

Lease rates for both the commercial and residential spaces will be in line with market
leased rates in the Fox Valley, although they will be in line with similarly situated
waterfront downtown property. Leased rates will start at $ 15/ sfand increase depending
on location, view, and amenities.

RiverHeath’s first and second phases should be complete by fall 2010. Boldt
Construction is the general contractor. Martenson & BEisele is the civil engineer.
Engberg Anderson is the architecture fimn. Design for the master site plan is complete.
Demolition on the site is complete. The active remediation on the site should be
compicted by the end of June 2009. The clearing and grubbing is comp]ete The design
for the primary residential structure is complete. Construction on the primary residence
structure should begin in September 2009. CBRE Capital Markets is in the process of
underwriting the construction loan. CBRE or any capital provider will require that the
TIF district and signed Development Agreement be in place prior to completing their
review process. The equity has been fully committed and funded.,

EXHIBIT )
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CORRESPONDENCE/MEMORANDUM

State of Wisconsin

DATE: January 22, 2009 ' FILE REF: 2300

TO: Jon Brand

FROM: Dick Nikolai

SUBJECT: RiverHeath/Tanesay

This is clarifying other aspects which can be enhanced along Peabody Park.

1.) Reduce the amount of grassed areas near the shoreline. These can be planted to shrubs near the
water and overhang. Limited trees can be planted with potential for large mass canopy are
preferred. Species to use for trees are Burr Oak, White Oak, Cottonwood, Basswood, Hickory,
ete. For the shrubs one can use Arowwood, Nannyberry, Native highbush cranberry, red-osier
dogwood, grape, thorn-apple, Speckled alder, winterbetry, ete. _

2.) Create along the shoreline poles that extend higher than the current tree canopy for perching (2-3)
which can also be with nesting platforms for eagles and ospreys (1-2).

3.) Areas of jetting into the river to create small spits or microhabitat for fish, frogs, ducks,
shorebirds and other species which also may have shrubs on them. (Note picture on map below)
The wall does not necessarily need to be taken away but rather habitat placed next to it to cover

“and restore the shoreline, This can be rocks grading out toward the river as well as logs placed
into the bank and going out into the river.

4.) Observation mound to got overview of the Fox River and to create a spot for the pole mentioned
before for nesting pole or perching site.

Scale: 1: 6,459 |

While investigating the site on July 29, 2008 as well as sceing Telulah Park and Peabody Park on my ov
time during the summer, especially September 1, 2008 numerous fisher people were present along both
parks. For Teluluh Park, the highlighted area in red was'the place of choice. It was an opening in the
trees which allowed fly fishing for at least one person. Off from this point is a minor bass spawning bed
as noted by the person present. For Peabody Park there are two sites of seeing fisher people. These are
also highlighted in red. A bass spawning area exists offshore indicated by a blue highlighted line.

EXHIBIT
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not perfect but substantial for wildlife. Would prefer to leave alone for there are many trees along the
shoreling and some shrubs. The opening above used for fishing may be a spot to enhance so as they can
get greater access to the river. There ate frees that are used by raptors (eagles) already along the river and
we do not want them to be destroyed.

Jetty areas would be boom-a-rang shape or similar, They would have many size of rocks contained
within—OQuter would be large and smaller on the inside so as to allow invertebrates to'crawl in between
and species like turtles or any amphibians to crawl upon. They would have shrubs growing on them so as
to offer habitat on top and along the shore or jetty. The observation mound is to get people to see the
river and wildlife from a higher elevation and allow accessible access for all for viewing when weather is

appropriate. Site can also be used for a pole for nesting platform or perch for raptors.
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About 3-5 _} al the river would increase habitat alh ao the river corridor where none
gxists now.

All other recommendations that we listed previously by me can certainly be utilized for improvement for
wildlife cover outlined in memo’s dated 10-23-08, 1-11-08 and letter dated 7-31-08.
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LEGAL DESCRIPTION
FOR 20 FOOT WIDE TRATIL AND FIRE ACCESS EASEMENT

PART OF BLOCK 56, FOURTH WARD PLAT, BEINC PART OF THE SOUTHWEST 1/4 OF
SECTION 25, TOWN 21 NORTH, RANGE 17 EAST, CITY OF APPLETON, OUTAGAMIE
COUNTY, WISCONSIN DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTH 1/4 CORNER OF SAID SECTION 25; THENCE NORTH 00
DEGREES 20 MINUTES 22 SECONDS WEST, ALONG THE EAST LINE OF SATD
SOUTHWEST 1/4, A DISTANCE OF 1003.92 FEET; THENCE SOUTH 90 DEGREES 00
MINUTES 00 SECONDS WEST, 409,49 FEET TO THE POINT OF BEGINNING BEING A
REFERENCE LINE OF A 20 FOOT WIDE TRAIL, AND FIRE ACCESS EASEMENT; THENCE
NORTH 55 DEGREES 25 MINUTES 40 SECONDS WEST, ALONG SAID REFERENCE LINE,

6.02 FEET; THENCE ALONG SAID REFERENCE LINE, 37.15 FEET ALONG AN ARC OF
A CURVE TO THE RIGHT HAVING A RADIUS OF 48.00 FERT WITH A CHORD WHICH
BEARS NORTH 33 DEGREES 15 MINUTES 17 SECONDS WEST, 36.23 FEET; THENCE
NORTH 11 DEGREES 04 MINUTES 55 SECONDS WEST, ALONG. SATD REFERENCE LINE,
36.04 FEET; THENCE ALONG SAID REFERENCE LINE, 118.79 FEET ALONC AN ARC
OF A CURVE TO THE RIGHT HAVING A RADIUS OF 114.00 FEET WITH A CHORD
WHICH BEARS NORTH 18 DEGREES 46 MINUTES 10 SECONDS EAST, 113,49 FEET;
THENCE ALONG SAID REFERENCE LINE, 146.39 FEET ATLONG AN ARC OF A CURVE
TO THE LEFT HAVING A RADIUS CF 547.00 FEET WITH A CHORD WHICH BEARS
NHORTH 40 DEGREES 57 MINUTES 14 SECONDS EAST, 145.96 FEET; THENCE ALONG
SAID REFERENCE LINE, 161.90 FEET ALONG AN ARC OF A CURVE TO THE RIGHT
HAVING A RADIUS OF 3053.00 FEET WITH A CHORD WHICH BEARS NORTH 34
DEGREES 48 MINUTES 22 SECONDS EAST, 161,88 FEET; THENCE NORTH 36
DEGREES 19 MINUTES 31 SECONDS EAST, ALONG SAID REFERENCE LINE, 135.57
FEET; THENCE ALONG SAID REFERENCE LINE, 151.34 FEET ALONG AN ARC OF A
CURVE TO THE RIGHT HAVING A RADIUS OF 100.00 FERT WITH A CHORD WHICH
BEARS NORTH 79 DEGREES 40 MINUTES 56 SECONDS EAST, 137.31 FRET TO THE
POINT OF TERMINUS, CONTAINING 15,990 SQUARE FEET MORE OR LESS (0.367
ACRES MORE OR LESS).

EASEMENT IS 12 FEET WIDE TO THE LEFT AND 8 FEET WIDE TO THE RIGHT OF
SAID REFERENCE LINE AS SHOWN ON ATTACHED REFERENCE DRAWING.
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State of Wisconsin\ DEPARTMENT OF NATURAL RESOURCES
Northeast Region Headquarters

Jim Doyle, Governor 2984 Shawano Ave., P.O. Box 10448
Matthew J. Frank, Secretary . ] Green Bay, Wisconsin 54307-0448
WISCONSIN Ronald W, Kazmierczak, Regional Director Telephone 920-662-5100

FAX 920-662-5413 -
TTY Access via refay - 711

DEPT, OF NATURAL RESOQURCES

October 3, 2008 | IP-NE-2008-45-67266, 67268,
678386, 67840, 67841, 70193 =

Tanesay Development LLC
Mark Geall :
1335 North Dearborn Parkway
Chicago, IL 60610

Dear Mr. Geall:

We have reviewed your application for a permit/approval to place structures on the bed
of, grade in excess o f 10,000 square feet on the bank of; create a connected
enlargement, remove material (dredge) from the bed of, and for a large dam
abandonment and transfer of structures (Lower Appleton Dam) on the Fox River, located
in the City of Appleton, Outagamie County. You wnil be pleased to know your application
is approved with a few limitations.

I am attaching a copy of your permit which lists the conditions which must be followed. A
copy of the permit must be posted for reference at the project site. Please read your
permit conditions carefully so that you are fully aware of what is expected of you. -

T

Please note you are required to submit photographs of the completed project within 7
days after you've finished construction. This helps both of us to document the
completion of the project and compliance with the permit conditions.

Your next step will be to notify me of the date on which you plan to start construction and
again after your project is complete.

If you have any questions about your permit, please call me at (920) 662-5466.

Sincerely,

Jon Brand
Water Management Specialist
Green Bay Basin

EXHBIT
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cc!

Nick Domer - U.S. Army Corps of Engineers

Tim Roach -Outagamie County Zoning Administrator

Cynthia Hesse — Appleton City Clerk

Outagamie County Conservation Warden - Appleton

Jeffery Feldt — City of Kaukauna Ultilities

Gary Raasch, Hey & Associates, Inc., 240 Regency Court, Suite 301
Brookfield, 53045

Kristy Rogers - NER

Miles Winkler - NER

Dan Helf — NER

Bruce Urben - NER

Dave Rowe — NER

Dick Nikolai ~ Appleton

Jennifer Borski — Oshkosh

WMS File
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STATE OF WISCONSIN Miscellaneous structure, Connected enlargement,
DEPARTMENT OF NATURAL RESOURCES Grading, Dredging,
Dam transfer of ownership,

Dam abandonment/fremoval PERMIT

IP-NE-2008-45-67266, 67268,

67836, 67840, 67841

Mark Geall (Tanesay Development LLC/RiverHeath LLC) is hereby granted under
Sections 30.12(3m), 30.19(1), 30.19(4), 30.20, 31.12, 31.14,-31.18 and 31.185,
Wisconsin Statutes a permit/approval to place structures on the bed of, grade in excess
of 10,000 square feet on the bank of, create a connected enlargement to, remove
material (dredge) from the bed of, and for a large dam abandonment and transfer of
structures (Lower Appleton Dam) on the Fox River, located in the City of Appleton,
Outagamie County, also described as the Section 25, Township 21 North, Range 17
East, subject to the following conditions:

PERMIT

General

1. You must notify Jon Brand at phone (920) 662-5466 before starting construction and
again not more than 5 days after the project is complete.

2. You must complete the project as described on or before November 1, 2011. If you
will not complete the project by this date, you must submit a written request for an
extension prior to the expiration date of the permit. Your request must identify the
requested extension date and the reason for the extension. A permit extension may
be granted, for good cause, by the Department. You may not begin or continue
construction after the original permit expiration date unless the Department grants a
new permit or permit extension in writing.

3. This permit does not authorize any work other than what you specifically describe in
your application and plans, and as modified by the conditions of this permit. If you
wish fo alter the project or permit conditions, you must first obtain written approval of
the Department. ' :

4. You are responsible for obtaining any permit or approval that may be required for your
project by local zoning ordinances and by the U.S. Army Corps of Engineers before
starting your project.

5. Upon reasonable notice, you shall allow access to your project site during reasonable
hours to any Department employee who is investigating the project's construction,
operation, maintenance or permit compliance.
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6. The Department may modify or revoke this permit if the project is not completed
according to the terms of the permit, or if the Department determines the activity is
detrimental to the public interest.

7. You must post a copy of this permit at a conspicuous location on the project site,
visible from the waterway, for at least five days prior to construction, and remaining
at least five days after construction. You must also have a copy of the permit and
approved plan available at the project site at all times until the project is complete.

8. Your acceptance of this permit and efforts to begin work on this project signify that
you have read, understood and agreed to follow all conditions of this permit.

9. You must submit a series of photographs to the Department, within one week of
completion of work on the site. The photographs must be taken from different
vantage points and depict all work authorized by this permit.

10.You, youf agent, and any involved contractors or consultants may be considered a
party to the violation pursuant to Section 30.292, Wis. Stats., for any violations of
Chapter 30, Wisconsin Statutes or this permit.

Erosion Control

11.Construction shall be accomplished in such a manner as to minimize erosion and
siltation into surface waters and as specified in the plans and procedures that are
part of or approved pursuant to this permit. All erosion control measures must meet
or exceed the approved Stormwater Construction Technical Standards found on the
Department’s Runoff Management Website
http://dnr.wi.gov/org/water/wm/nps/stormwater/techstds.htm#Construction developed
by the Department under Wis. Admin. Code Ch. NR 151.31.

12.After the site is 80% stabilized, or prior to at the direction of the Department, all
temporary erosion control measures must be removed and disposed of properly.
Any remaining temporary erosion control devices after this point constitute littering
and may be enforced as determined necessary by the department.

13.Appropriate erosion control measures must be in-place and eﬁectwe during every
phase of this project.

14.Erosion control measures must be in place at the end of each working day.
1‘5 Erosion control measures must be inspected, and any necessary repairs or

maintenance performed, after every rainfall exceedmg 1/2 inch and at least once per
week. _
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Channel Dredging/Filling and Fish Removal Plan

16.The channel portion of Telulah Canal north of the power house intake
(approximately 1.7 acres) shall be filled with material that has been approved by all
appropriate federal, state and local agencies. Contaminated materials or soils
shall not be used to fill this portion of the canal.

17.Prior to removal of any bottom material from the Telulah Canal where the cut
off/retaining wall is to be placed (north of the intake canal for the power house) you
must analyze the bottom material based on Department requirements. Proper
handling, storing and disposal of the removed bottom material shall occur.

18.You shall submit final plans for the cut off/retaining wall (including overview and
cross sectional drawings and material specifications) to the Department within 60
days of receipt of this permit. You shall notify the Department if there are any
revisions to the final plans and the plans dated July 11, 2008 and developed by
Pierce Engineering, Inc.

19.The "fish removal plan” shall be implemented as described in the document
submitted to the Department by Hey and Associates, Inc. on July 15, 2008.

20.Final épproval of the “fish removal plan” shall be given by the assigned Department
fishery biologist. This person shall be notified a mlmmum of 5 days prior to the
implementation of the “fish removal plan”.

Invasives

21.All equipment used for the project including but not limited to tracked vehicles,
barges, boats, silt or turbidity curtain, hoses, sheet pile and pumps shall be de-
contaminated for invasive and exotic viruses and species prior to use and after use.
Specific disinfection measures are required on infested waters and must be
taken prior-to moving to another waterbody. The most current de-~
contamination protocols and a list of infested waters can be found at the
following website hitp://dnr.wi.gov/ under the Topic "VHSV".

lf’your project is on a non-infested water, the following steps should be taken

very time you move your equipment to avoid transporting invasive and exotic
viruses and species. To the extent practicable, equipment and gear used on infested
waters should not be used on other non-infested waters.

s Inspect and remove aquatic plants, animals, and mud from your equipment.

2. Drain all water from your equipment that comes in contact with infested waters,
including but not limited to tracked vehicles, barges, boats, siit or turbidity curtain,
hoses, sheet pile and pumps

3. Dispose of aquatic plants, animals in the trash. Never release or transfer aquatic
plants, animals or water from one waterbody to another. .

<53
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4. Wash your equipment with hot (>104° F) and/or high pressure water OR allow
your equipment to Dry thoroughly for 5 days.

Habitat Creation and Enhancement — Telulah Pond and Other Projects

22.The habitat creation pond shall be constructed as shown on the plan sheet dated
April 25, 2008 and submitted to the Department by Hey and Associates, Inc.

23.The habitat creation pond shall be developed as described in the “monitoring and
management plan” submitted to the Department on July 15, 2008 by Hey &
Assaociates, Inc. '

24.You shall contact the Department’s assigned Water Management Specialist a .
minimum of five days prior to the beginning of construct of the habitat creation pond.

25.All'conditions of the Army Corps 6f Engineers (ACOE) general permit pertaining to
the project shall be followed. All required reporting stated in the ACOE permit shall
be submitted to the assigned Department Water Management Specialist.

26.The habitat creation pond shall be completed prior to or concurrently with the
construction of the authorized project, and all earth work, construction and planting
on the creation/enhancement site shall be completed no later than 60 days after the
work authorized by this permit is completed.

27.You shall submit an as-built report no later than 30 days after habitat creation pond
completion describing the construction of the pond in accordance with the July 15,
2008 correspondence and the April 25, 2008 plan sheet to the assigned Department
Water Management Specialist. Any variation of this construction must be
approved by the Department.

28.You shall submit annual monitoring reports on or before December 31! for a period
of 3 years from date of completion of the habitat creation pond. The report shall
contain all information collected as stated in the “monitoring and management plan”
dated July 15, 2008 and the following:

1, Status of the elongated island that separates the habitat creation pond
from the Fox River. This island shall be adequately protected to maintain
its structural integrity. :

2. Results of all dissolved oxygen including those conducted twice monthly
during ice covered periods. ‘

3. Results of fish surveys conducted twice annually (spring and fall). You
- shall report species and abundances collected during your sampling
efforts. i




4. An evaluation of fish and vegetation surveys. The Department may
require changes in management techniques to reduce abundances of
non-desirable species.

5. Calculations that identify annual minimum/maximum flows at the upstream

inlet point and calculfations of the annual high and low pond volume
correlated to suface area of the pond. The .72 acre value shall be the
annual minimum surface water area.

29.You shall further investigate the potential of doing habitat enhancements,

development of an invasive Species Plan w/goals, and Public Access and
Recreational Opportunities as describe in the Department’s July 31, 2008 letter to
Tanesay Development LLC for the City of Appleton’s Peabody Park area. You shall
submit this information to the assigned Department Water Management Specialist
no later than 60 days of receiving this permit.

Dam Abandonment/Transfer and Floodplain Approval

The Department hereby approves the application to abandon the right end of the Lower
Appleton Dam. The exact description of the abandonment is included on the drawing
titled “Proposed Lot Layout, Block 55 & 56, 4™ Ward Plat, Government Lot 2 & 3,
Section 25, T21N, R17E, City of Appleton” sheet 1 of 1 as prepared by Omni
Associa{es, and date_d 6/7/2007, and consists of all of Parcel B.

This approval to abandon the right end of the LowerAppIeton Dam is made with the
following conditions:

30. Within two (2) years of the date of this approval, Tanesay Development

31.

LLC/RiverHeath LLC must fill the power canal and the warehouse and other factory
buildings on the Parcel ‘B’ according to the approved plans and specifications.
Failure to abandon the power canal and the right end of the Lower Appleton Dam as
described above will result in action by the: Department to require proof of financial
responsibility to maintain the dam and/or may nullify the property transfer, thereby
causing the property to revert to ownership by Kaukauna Utilities. Until such time as
the Department determines that the dam is abandoned according to the approved
plans, the City of Kaukauna and Tanesay Development L.LC/RiverHeath LLC shall
remain responsible for the dam and for the safety of the public downstream from the
dam.

The abandonment of the dam, including the filling of the Power Canal, shall be
constructed in accordance with the approved Demolition Plan (sheet C1.3),
specifications and grading plan, and shall be completed prior to any utility or building
development within Parcel B,

~ 32.8ection 31.12(4), Wisconsin Statutes, requires a verified statement to be filed with

the Department within 10 days after completion of the
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consfruction/abandonment/removal of the dam, stating that it was
constructed/abandoned/removed in accordance with the plans and specifications
approved by the Department. :

33.Within 1 year of the date of this approval, Tanesay Development LLC/RiverHeath
LLC shall provide to the Department one copy of the completed Certified Survey
Map (CSM) for the proposed develdpment. The map shall include the CSM number
and shall be recorded by the Outagamie County Register of Deeds.

34.Within 1 year of the date of this approval, Tanesay Development LLC/RiverHeath
LLC shall provide to the Department a copy of the recorded easements listing the
terms, limits, and conditions for easements listed on the drawing titled “Proposed Lot
Layout, Block 55 & 56, 4" Ward Plat, Government Lot 2 & 3, Section 25, T21N,
R17E, City of Appleton” sheet 1 of 1 as prepared by Omni Associates, and dated
6/7/07. Those easements are listed as “Power Canal Easement — A”, “Power Canal
Easement —B”, and “Tail Race Easement —-C”.

35. Development in conjunction with this project, such as construction or filling, must
conform to State Floodplain Management Standards and local zoning regulations.

Ground Water Monitoring

36.Monitoring points MW-17, MW-32, MW-33 and MW-49 must be maintained by
Tanesay Development LLC/RiverHeath LLC in accordance with ch. NR 141, Wis.
Adm. Code.

37.Upon completion of the habitat creation pond, Tanesay/RiverHeath is responsible to
collect-groundwater samples from MW-17, MW-32, MW-33 and MW-49 and analyze
groundwater for sulfate. Collection and analysis is to continue on a semi-annual
schedule.

38.A brief status update, including all historical sulfate data in tabular form for MW-17,
MW-32, MW-33 and MW-49, laboratory analytical reports and chain of custody must
be submitted to the Department for review within 60 days of receipt of the data.
Refer to s. NR 724.17, Wis. Adm. Code for submiital details.

39. Semi-annual monitoring is to continue until it is determined by the Department that
the excavation of the habitat creation pond did not cause an additional release of
sulfate to groundwater that could present a threat to public health or welfare or
cause a significant damaging effect on groundwater or surface water quality in -
accordance with s, NR 140.02(4), Wis. Adm. Code.

40.Upon approval by the Department, Tanesay/RiverHeath is responsible to abandon
MW-17, MW-32, MW-33 and MW-49 in accordance with ch. NR 141, Wis. Adm.
Code and provide documentation of abandonment to the Department.
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41.All required reporting and correspondence in this section of the permit shall be
submitted to the assigned Department Remediation and Restoration Hydrogeologist.

FINDINGS OF FACT

- General

1. Mark Geall (Tanesay Development LLC/RiverHeath |.LC) has filed an application for a
permit to place structures on the bed of, grade in excess o f 10,000 square feet on the
bank of, create a connected enlargement to, and for a large dam abandonment and
transfer of structures on the (Lower Appleton Dam) on the Fox River, located in the
City of Appleton, Outagamie County, also described as S25, T21N, R17E.

2. The project will consist of developing a peninsula between Telulah Canal and the
Fox River. The 12-acre parcel adjacent to the Fox River would be developed for
mixed use; including condominiums, offices and retail space, and would include
removal of existing buildings, construction of commercial/residential buildings and
new public access to the Fox River via expanding existing frail system.
Redevelopment of the site would require filling a 1.7 acre portion of Telulah Canal,
abandoning a portion of the large dam north of Banta Court and constructing a
second access to the site. The partial dam abandonment would include the power
canal north of the hydropower headrace, and the secondary spillway. A 0.72 acre
habitat creation backwater pond would be created on the property along the Fox
River. Habitat enhancement along the shoreline of the Fox River at locations near
project site will also occur. A storm water management/erosion control plan has
been submitted.

3. The Department has completed an investigation of the project site and has evaluated
the prOJect as described in the application and plans. ;

4. The proposed project, if constructed in accordance with this permit will not adversely
affect water quality, will not increase water pollution in surface waters and-will not
cause environmental pollution as defined in s. 283.01(6m), Wis. Stats.

5. The proposed project will not impact wetlands if constructed in accordance with this
permit.

6. The Department of Natural Resources and the applicant have completed all
procedural requirements and the project as permitted will comply with all applicable
requirements of Sections 1.11, 30.12(3m), 30.19(1), 30.19(4), 30.20, 31.12, 31.14,
31.18 and 31.185; Wisconsin Statutes and Chapters NR 102, 103, 115, 116, 117,
150, 299, 333 of the Wisconsin Administrative Code.

7. An electronic mail correspondence dated June 26, 2008 to Mark Geall (Tanesay
Development LLC) from the Department requesting additional information regarding
the proposed project.
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8. An electronic mail correspondence dated July 10, 2008 to the Department from
Martenson & Eisele, Inc. containing a revised gradlng plan with contours and cross-
section.

9. An electronic mail correspondence dated July 11, 2008 from Pierce Engineers, Inc.
describing (including plan sheet) the proposed cutoff/retaining wall that would be
placed north of the intake canal for the hydro dam power house.

10.An electronic mail correspondencie dated July 20, 2008 to the Department from Mark
Geall (Tanesay Development LLC) containing a plan sheet showing location of
cutoff/retaining wall.

11.An electronic mail correspondence dated July 15, 2008 to the Department from Hey
~and Associates, Inc. containing habitat comparison information, a fish removal plan
‘and a monitoring/management plan,

12.A letter from the Department dated July 31, 2008 to Mark Geall (Tanesay
Development LLC) providing project ldeas/concepts that would be considered to off -
set the loss of surface water habitat beyond that proposed for the Telulah Pond
(habitat creation) project.

13.A letter from Mark Geall (Tanesay Development LLC) dated August 4, 2008 to the
Department stating that additional monies ($50,000) will be side aside for additional
habitat enhancement/restoration projects beyond what will be utilized for the proposed
Telulah Pond (habitat creation) project. Projects will focus on the lower Telulah Park
area and Peabody Park.

14.An electronic mail correspondence dated September 19, 2008 from Boardman Law
Firm to the Department stating that property ownership from Kaukauna Ultilities to the
new land-holding entity, RiverHeath LLC had occurred.

15.An electronic mail correspondence dated October 2, 2008 from Mark Geall (Tanesay
Development LL.C) to the Department stating that RiverHeath LLC is the current
property owner.

Dam Abandonment and Transfer

16. The right end of the Lower Appleton Dam, Field File #44.01 is owned by Kaukauna
Utilities. This portion of the dam comprises several warehouses and cther factory
buildings, formerly owned by Consolidated Papers, and a hydroelectnc generation
facility. The drawing titled “Proposed Lot Layout, Block 55 & 56, 4™ Ward Plat,
Government Lot 2 & 3, Section 25, T21N, R17E, City of Appleton” sheet 1 of 1 as
prepared by Omnni Associates, and dated 6/7/07 shows the right end of the dam and
divides the area by parcel.
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17. Tanesay Development LLC/RiverHeath LLC intends to develop much of this property
for future development into shops, condominiums and other residential and
commercial property. The development would incorporate most of those areas as
described in the said drawing and described as Parcel A and Parcel B.

18. The Department received a “Dam Ownership Transfer Application” dated May 1, 2008
from Kaukauna Utilities. The request is in conjunction with the abandonment of a
portion of the Lower Appleton Dam currently owned by Kaukauna Utilities to Tanesay
Development LI.C/RiverHeath LLC.

19. Kaukauna Ultilities intends to keep the hydroelectric generation facility within its
ownership to continue to generate electricity. The area is described as Parcel C on
said Drawing. '

20.The former Consolidated Papers warehouses and other buildings (Parcel ‘B’ on
OMNNI drawing 1 of 1) are considered to be part of (appurtenant to) the lower
Appleton Dam.

21.The hydroelectric generation facility (Parcel ‘C’ on OMNNI drawing 1 of 1) is
considered to be part of (appurtenant to) the Lower Appleton Dam.

22. Tanesay Development LLC/RiverHeath LLC intends to abandon the right part of the
Lower Appleton Dam that is the former Consolidated Papers warehouses and other
buildings, Parcel ‘B’ of said drawing, by filling in the former power canal to eliminate
the hydraulic head differential across the property, and thus, remove that property
from the description of the dam. Tanesay/RiverHeath is required to abandon this part
of the dam since Wisconsin law does not allow residential and commercial
development on a dam.

23.Kaukauna Utilities and Tanesay Development LLC/RiverHeath LLC have jointly
submitted plans to the Department as part of an application to abandon this portion of
the Lower Appleton Dam. The plans include a Preliminary Certified Survey Map. dated
8/20/2008 as prepared by Martenson & Eisele, Inc. with a revision date of 9/5/2008
and received by the Department on September 5, 2008.

Groundwater Monitoring

24.Pursuant to s. NR 140.28(1)(a), Wis. Adm. Code, “The Department may not approve
a proposed facility, practice or activity at a location where a (PAL or ES) has been
attained or exceeded unless an exemption has been granted under (s. NR 140.28)".
Recent groundwater monitoring data at this site for the environmental repair case M-
|, LLC, WDNR BRRTS #02-45-181585, indicates exceedances of the ch. NR 140,
Wis. Adm. Code enforcement standard (ES) or preventive action limit (PAL) for
sulfate at monitoring wells in the area of the proposed habitat creation pond.
Specifically, MW-17A, MW-18, MW-19, MW-21, MW-21A, MW-31, MW-32, MW-33,
MW-36, MW-38, MW-49 (off-site) and GPW-3R are within or immediately adjacent to
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the footprint of the proposed habitat creation pond. Monitoring wells also present in
the area without exceedances of the PAL include MW-17, MW-18A, MW-19A, MW-
21B, MW-31B, MW-32B, MW-33B, MW-36B and GPW-3AR. Therefore, in order to
allow construction of the required habitat creation pond, an exemption is needed.

25.The Department issued an exemption for sulfate in groundwater at this site on
September 9, 2008 based on the Wisconsin Administrative Code Chapter NR
140.28 Exemption Request (Exemption Request) submitted by Shaw Environmental,
Inc. (Shaw). Based on information provided in the Exemption Request the
Department believes that excavation of the habitat creation pond is likely to cause
an increase in sulfate concentrations in groundwater (Sec. 4.0 Effects of Previous

‘Remedial Actions, Exemption Request)., As a result, construction of the habitat

creation pond is approved based on the condition stated in this permit.

CONCLUSIONS OF LAW

1. The Department has authority under the above indicated Statutes and Administrative
Codes, to issue a permit for the construction and maintenance of this project.

2. The Department has examined plans for the Transfer and Abandonment of portions of
the right side of the Lower Appleton Dam, Field File No. 44.01, currently owned by
Kaukauna Utilities.

3. The review has been conducted in accordance with Chapters 1.11 and 31, Wisconsin
Statutes, and Chapters NR 103, NR 333 and NR 116, Wisconsin Administrative Code.

NOTICE OF APPEAL RIGHTS

If you believe that you have a right to challenge this decision, you should know that the
Wisconsin statutes and administrative rules establish time periods within which requests
to review Department decisions shall be filed. For judicial review of a decision pursuant
to sections 227.52 and 227.53, Wis. Stats., you have 30 days after the decision is
mailed; or otherwise served by the Depaﬂment to file your petition with the appropriate
circuit court and serve the petition on the Department. Such a petition for judicial review
shall name the Department of Natural Resources as the respondent.

To request a contested case hearing of any individual permit decision pursuant to
section 30.209, Wis. Stats., you have 30 days after the decision is mailed, or otherwise
served by the Department, to serve a petition for hearing on the Secretary of the
Department of Natural Resources, P.O. Box 7921, Madison, WI, 53707-7921. The
petition shall be in writing, shall be dated and signed by the petitioner, and shall include
as an attachment a copy of the decision for which administrative review is sought.
you are not the applicant, you must simultaneously provide a copy of the petition to the
applicant. If you wish to request a stay of the project, you must provide information, as
outlined below, to show that a stay is necessary to prevent significant adverse impacts
or irreversible harm to the environment. The filing of a request for a contested case
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hearing is not a prerequisite for judicial review and doss not extend the 30-day period
for filing a petition for judicial review. If you are not the permit applicant, you must
provide a copy of the petition to the permit applicant at the same time that you serve the
petition on the Department. ’

A request for contested case hearing must meet the requirements of section 30.209,
Wis. Stats,, and section NR 310.18, Wis. Adm. Code, and must include the following
information:

1. A description of the Department’s action or inaction which is the basis for the
request; and,

2. A description of the objection to the decision that is sufficiently specific to allow
the department to determine which provisions of Chapter 30, Wis. Stats., may be
violated; and '

-3. A description of the facts supporting the petition that is sufficiently specific to
determine how you believe the project may result in a violation of Chapter 30,
Wis. Stats.; and, ‘ .

4. Your commitment to appear at the contested case hearing, if one is granted, and
present information supporting your objection. :

5. Ifthe petition contains a request for a stay of the project, the petition must also
include information showing that a stay is necessary to prevent significant
adverse impacts or irreversible harm to the environment.

_ Dated at Northeast Region Headquarters, Wisconsin on October 3, 2008.
STATE OF WIS'CONSIN- DEPARTMENT OF NATURAL RESOURCES
For the Secretary

By

Jon Brand :
Water Management Specialist
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DEPARTMENT OF THE ARMY
ST. PAUL DISTRICT, CORPS OF ENGINEERS
SIBLEY SQUARE AT MEARS PARK
190 FIFTH STREET EAST, SUITE 401
ST. PAUL MN 55101-1638

REPLYTO
ATTENTION OF

7 October 15, 2008
Operations
Regulatory (2008-01720-NTD)

Mr, Mark Geall

Tanesay Development LLC
1335 N Dearborn Parkway
Chicago, Illinois 60610

Dear Mr. Geall:

We have reviewed information about a Tanesay Development LLC project to dewater and
discharge fill material into approximately 1.7 acres of a manmade enlargement to the Fox River
known as Telulah Canal. The purpose of the project is to facilitate redevelopment of a 12-acre
parcel adjacent to the Fox River. The project also includes the construction of a 0.72 acte habitat
enhancement backwater pond connected to the Fox River to offset the unavoidable adverse
impacts of filling the canal. The project site is in the S %5 of Section 25, T.21N., R.17E.,
Outagamie County, Wisconsin. .

We have determined that this work is eligible for authorization under GP-001-WI, a
regional general permit which is limited to certain activities that are permitted or ehempted by
the Wisconsin Department of Natural Resources (WDNR) pursuant to Ch. 30 or Ch. 31,
Wisconsin Statutes. The GP-001-WI authorization will remain valid as long as the WDNR
permit or exemption remains valid, unless it is specifically suspended or rescinded for your
project by the Corps.

This Federal authorization is NOT VALID UNLESS AND UNTIL a state permit, if
necessary, is issuéd for the work by the WDNR. Proceeding. with work beforchand, may
constitute a violation of ¥ederal law.

If the WDNR denies its permit for the work, the Corps will deny your application for
Federal authorization without prejudice. In that event you may reapply for Federal authorization
if you subsequently receive a WDNR permit or exemption.

Authorization of your project under GP-001-WI requires that you comply with all
conditions of the enclosed permit and satisfy any limits and conditions of the WDNR penmt In
addition, your prOJect is subject to the follomng special conditions:

1. As compensation for 1.7 acres of unavoidable adverse impacts to aquatic resources
within the permit area, the permittee shall:

. a) Create and-preserve a habitat enhancement backwater pond on-site consisting of
" a minimum of 0.72 acres of pond area and a minimum volume of 3.1 acre-feet at
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the normal water level,
b) Enhance a minimum of 1.43 acres of upland surrounding the backwater pond.

¢) Perform additional compensatory mitigation, as proposed (shoreline restoration,
aquatic habitat enhancement, etc.), to offset the temporal loss of habitat
associated with the filling of Telulah Canal. A detailed plan documenting the
additional mitigation shall be submitted no later than 120 days following the date
of this permit.

The backwater pond and adjacent upland shall be established and maintained in .
accordance with Appendix F of the permit application and the supplemental plan titled:
Telulah Mitigation Pond — Monitoring and Management Plan, prepared by Hey and
Associates, Inc., dated Tuly 14, 2008.

All compensatmy mitigation shall be completed prior to or concurrent with the
anthorized work. All earthwork, construction, and planting within the compensatory -
mitigation areas shall be completed no later than 120 days after the work authorized by.
this permit is completed,

The 0.72 acre backwater pond and 1.43 acres of enhanced upland used for mitigation
shall be protected in perpetuity by covenants or conservation easement or other land
use restrictions acceptable to the District Engineer that prohibit incompatible uses. The
covenants shall be reviewed and approved by the District Engineer, the approved
covenants shall be recorded within 120 days of the completion of the project, and a
certified copy of the recorded covenant shall be returned to this office.

Monitoring reports are required: Annual mitigation monitoring reports shall be
subinitted on the status of the mitigation. The reports shall be submitted by December
31 following each of the first three growing seasons The reports shall be forwarded to
Nick Domer at: St, Paul District, Army Corps of Engineers, Regulatory Branch, 211
North Broadway, Suite 216, Green Bay, Wisconsin 54303, The repouts shall, at a
minimum, include the following information:

i) Monitming information collected in accordance with the Telulah M1ngat10n Pond
— Monitoring and Management Plan, prepared by Hey and Associates, Inc., dated July
14,2008, All monitoring pmposed in the plan shall be pel'fm med as 3pec1f' ed in the
plan.

ii) All plant species along with theu percent cover, identified using standard plots
and/or transects, with at least one representative plot/transect in each plant community

within the mitigation site including upland buffers. In addition, the presence, location

and percent cover of invasive and/or non-native species, such as purple loosestrife and
common buckthorn, in any of plant’ communities shall be noted. -

i) Vegetation cover maps at an appropnate scale shall be submitted for each 1eported
growing season.
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iii) Photographs showing all representative arcas of the mitigation site taken at least
once each reported growing season during the period of July 1 to Suptembm 30.
Photographs shall be taken from a height of approximately five to six feet from at
least one location per acre. Photos shall be taken from the same reference pomt and
direction of view each reporting year.

.iv) Water elevations and surface area within the backwater pond.

v) A functional analysis comparing the backwater pond to the pre-fill condition of
Telulah Canal using the Habitat Suitability Index (FIIS) method.

6.  The site shall meet the following Success Criteria;
i) Hydrology

A continuous hydrologic connection shall be maintained between the backwater
pond and the Fox River and hydrology shall be sufficient to sustain a pond with a
minimum of 0.72 acres of pond area and a minimum volutne of 3.1 acre-feet.

ii) Vegetation:

(A) Aquatic: The backwater pond shall consist of approximately 25% areal
coverage of native species and total vegetative cover within the backwater pond
shall not exceed 30%.

(B) Herbaceous: Herbaceous communities within the upland

enhancement area shall be dominated by Sor more species of native grasses,
sedges, forbs, and/or ferns and achieve approximately 95% or greater areal
coverage of the tota] niti gatmn site by year 3.

(C) Control of Invasive and/or Non-Native Species: Control of invasive and/or
non-native plant species shall be carried out for three full growing seasons.-
Control shall consist of physical removal, mowing, burning, disking, mulching,
biocontrol and/or herbicide treatments. By the second growing season, any arcas
one-quarter acre in size or larger that have greater than 25 percent areal cover of

invasive and/or non-native species shall be treated (e.g., herbicide) and/or cleared

(e.g., disked) and then reseeded or planted. Follow-up control of invasive and/or
non-native species shall be implemented as stated above. At the end of the third
growing season the vegetative community shall not contain greater than 5 percent
areal cover of invasive and/or non-native species. Failure to meet any of the
above criteria shall extend the permitfee’s responsibility for monitoring and
control of invasive/non-native species within the compensation site.

iii) Aquatic Habitat:
At the end of the third growing season, the backwater pond shall meet the HSI

scores for targeted species (largemonth bass, black crappie, and bluegill) and
colonization and/or use of the pond by these species shall be evident.
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7. The Corps may, at any time during the three year monitoring period require removal,
freatment or management of undesirable animal species, including physical removal,
live trapping, confining wires or nets, efc.

8..  Ifthe performance criteria outlined above are not met at any time during the monitoring
period, the permittee shall provide the Corps with a proposal detailing corrective
actions and/or maintenance actions proposed (if any) and an implementation schedule
for those actions. The permittee shall implement the necessary corrective measures
following review and approval/modification of those measures by the Corps. Upon
completion of coriective measures, the permittee shall provide a written summary of
the work to the Corps. Additional remedial actions may be required if the corrective
measures do not result in satisfaction of the performance criteria during the next
growing season.

9. The permittee shall assume all liability for accomplishing corrective work should the
District Engineer determine that the compensatory mitigation has not been completed
satisfactorily. Remedial work may include regrading and/or replanting the mitigation
site. This responsibility shall extend for a period of 3 years beginning upon completion
of mitigation site construction.

The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, ox
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, fo remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or alteration,

If your project will require off-site fill material that is not obtained from a licensed
commercial facility, you must notify us'at least five working days before start of work. A
cultural resources survey may be required if a licensed commercial facility is not used.

This letter contains an approved jurisdictional determination for your proposed project, If
you object to this determination, you may request an administrative appeal under Corps
regulations at 33 CFR Part 331. Enclosed you will find a Notification of Appeal Process (NAP)
fact sheet and Request for Appeal (RFA) form. If you request to appeal this determination, you
mst submit a completed RFA form to the Mississippi Valley Division Office at the following
address:

James B. Wiseman, Jr.
Administrative Appeals Review Officer
Mississippi Valley Division

P.O. Box 80 (1400 Walnut Street)
Vicksburg, MS 39181-0080

(601) 634-5820

(601) 634-5816 (fax)
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In order for an RFA to be accepted by the Corps, the Corps must defermine that it is
complete, that it meets the criteria for appeal under 33 C.F.R. part 331.5, and that it has been
received by the Division Office within 60 days of the date of the NAP. Should you decide to
submit an RFA form, it must be received at the above address by December 14, 2008.

It is not necessary to subinit an RFA form to the division office if you do not object to the
determination in this letter.

If you have any questions, contact Nick Domer in our Green Bay Office at (920)
448-2824. In any correspondence please refer to the Regulatory number shown above.

Sincerel

Rolfeft J, Whiting
ief, Regulatory Branch

Copy Furnished: Jon Brand, WDNR (IP-NE-08-45-67266, IP-NE-45-67268)

Enclosure
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DEPARTMENT OF THE ARMY PERMIT

Permittee: The General Public in Wisconsin
Permit No.: GP-001-wI

St. Paul District
Issuing Office: U.S5. Arny Corps of Engineers

Issuance Date: January 1, 2004

Expiration Date: December 31, 2008

NOTE: The term "you" and its derivatives, as used in this permit, means
the permittee or any future transferee. The term "this office" refers
to the appropriate district or division office of the Coxrps of
Engineers having jurisdiction over -the permitted activity or the
appropriate official of that office acting under the authority of the
commanding officer. )

You are authorized to perform work in accordance with all terms and
conditions specified below.

Project Degcription: The general public in the State of Wisconsin is
authorized to perform certain work that is regqulated and approved by
the Wisconsin Department of Natural Resources (WDNR) in waters of the
United States pursuant to Wisconsin Statutes Chapter 30 or 31
(including Trans. 207 projects), and to perform work for public
transportation projects that are in compliance with the WDNR-Wisconsin
Department of Transportation (WDOT)liaison procedure under Wisconsin
Statute 30.12(4), subject to all exclusions and conditions that follow.

Project Location: Waters of the U.S. in Wisconsin that are regulated by

the (WDNR) pursuant to Wisconsin Statutes Chapter 30 or 31.

NOTE: Federal authorization under this general permit is NOT valid for
any activity UNLESS AND UNTIL the project proponent has received BOTH a
WDNR authorization and a Corps authorization letter for the project,
APPL,ICANTS MUST RECEILVE BOTH A WDNR PERMIT AND AN AUTHORIZATION LETTER

FROM THE CORFS BEFORE ANY VWORK IS AUTHORIZED.

r

EXCLUDED ACTIVITIES. The following activities are not eligible for
authorization under GP-Q01-WI:

1. Activities that are part of a project that would impact (drain,
£ill, or inundate) more than two acres of waters of the U.S.

2 Structures attendant to fleeting of barges are not authorized by
this GP in any case.

3. Activities that are denied any required local, State, Tribal or
Federal authorization.
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4. Activities subject to a WDNR permit decision that is overturned
by a court of law.

5. Activities in Navigable Waters of the U.S. (Federal "Section 10"
waters)that, in the opinion of the St. Paul District of the Corps
of Engineers, would have an unacceptable adverse effect on
navigation.

6. Activities that the St. Paul District of the.Corps of Engineers
determines warrant further Federal evaluation to address the
government's trust responsibility to American Indian Tribes.

7. Activities that the St. Paul District of the Corps of Engineers
determines have potential to cause unacceptable adverse impacts
on aquatic resources of national importance.

8. Activities that would have an adverse effect on a known
archaeological site or cultural resources, or on Federally-listed
endangered or threatened wildlife or plants or their critical
habitat, unless those activities are subjected to review under
the applicable procedures of Section 106 of the National Historic
Preservation Act and/or Section 7 of the Endangered Species Act,
as appropriate, and are determined to comply with those Acts.

PERMI'T CONDITIONS :

1. The time limit for completing the work authorized undex this general
permit ends 3 years from the date of the WDNR authorization unless
otherwise specified in the WNDR permit. If the WDNR permit is
extended, the authorization issued under this general permit is
extended for the same length of time.

2. All work or discharges to a watercourse resulting from permitted
construction activities, particularly hydraulic dredging, must meet
applicable Federal, State, and local water quality and effluent
standards on a continuing basis.

3. Measures must be adopted to prevent potential pollutants from
entering the watercourse. Construction materials and debris, including
fuels, oil, and other liquid substances, will not be stored in the
construction area in a manner that would allow them to enter the
watercourse as a result of spillage, natural runoff, or flooding.

4. If dredged or excavated material is placed on an upland disposal
site (above the ordinary high-water mark), the site must be securely
diked or contained by some acceptable method that prevents the return
of potentially polluting materials to the watercourse by surface runoff
or by leaching. The containment area, whether bulkhead or upland
disposal site, must be fully completed prior to the placement of any
dredged material.

5. Upon completion or earthwork operations, all exposed slopes, fills,
and disturbed areas must be given sufficient protection by appropriate
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means such as landscaping, or planting and maintaining vegetative
cover, to prevent subsequent erosion.

6. All material (including xriprap), if authorized under this permi.t,
must consist of suitable material free from toxic pollutants in other
than trace quantities. In addition, rock or other material used for
activities dependent upon this permit and obtained by excavation must
either be obtained from existing quarries or, if a new borrow site is
opened up to obtain material, the State Historic Preservation Officer
(SHPO) must be notified prior to the use of the new site. Evidence of
this consultation with the SHPO will be forwarded to the St. Paul
District Office.

7. If cultural, archaeological, or historical resources are unearthed
during activities authorized by this permit, work must be stopped
immediately and the State Historic Preservation Officer must be-
contacted for further instruction. ; '

8. An investigation must be made to identify water intakes or other
activities that may be affected by suspended solids and turbidity
increases caused by work in the watexrcourse. Sufficient notice must be
given to the owners of property where the activities would take place
to allow them to prepare for any changes in water quality.

9. A contingency plan must be formulated that would be effective in
the event of a spill. This requirement is particularly applicable in
operations involving the handling of petroleum products. If a spill of
any potential pollutant should occur, it is the responsibility of the
permittee to remove such material, to minimize any contamination
resulting from this spill, and to immediately notify the State
Department of Natural Resources and the U.S. Coast Guard at telephone
number (800) 424-8802. :

10. The following special condition is a part of all Corps of Engineers
permits that provide authorization under Section 10 of the Rivers and
Harbors Act, regardless whether the permit provides such authorization
undexr Section 10 alone, or in combination with authorization undex
other laws:

The permittee understands and agrees that, if future operations by
the United States require the removal, relocation, or other alteration,
of the structure or work herein authorized, or if, in the opinion of
the Secretary of the Army or his authorized representative, said
structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required,
upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without
expense to the United States. No c¢laim shall be made against the
United States on account of any such removal or alteration.
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HOW TO APPLY FOR AND RECEIVE AUTHORILZATION UNDER GP-001-WI:

To receive authorization under this general permit, the applicant must
submit a permit application to the WDNR and provide a copy of the
application to the St. Paul District. The District will review the
application to determine whether or not the project is eligible for
authorization under GP-001-WI. This review will include a
_determination of compliance with all of the above permit terms and
conditions, including those concerning cultural resources, Federally-
listed endangered or threatened wildlife or plants and the government's
trust responsibility to American Indian Tribes. Thisg review may
include coordination with appropriate state or Federal agencies and/or
Indian Tribes and will include coordination with the National Park
Service for all projects on or in Federal Wild and Scenic Rivers,

The Corps authorization under this general permit will NOT be valid for
the project UNTIL the applicant has received both a WDNR authorization
and a Corps authorization letter for the project. APPLICANTS MUST
RECEIVE, BOTH A WDNR PERMIT AND AN AUTHORIZATION LETTER FROM THE CORrPSs
BEFORE ANY WORK IS AUTHORIZED.

Further Information:

1. Congressional Authorities: You have been authorized ko undertake
the activity described above pursuant to (as applicable) :

(X) Section 10 of the Rivers and Harbors Act of 1899 (33 U.s.C. 403)
and/or

(X) Section 404 of the Clean Water Act (33 U.S.C. 1344) .

( ) Section 103 of the Marine Protection, Research and Sanctuaries
Act of 1972 (33 U.s5.C. 1413). o

2. Limits of this authorization.

a. This permit does not- obviate the need to obtain other Federal,
state, or local authorizations required by law.

b. This permit does mnot grant any property rights or exclusive
privileges.

c. This permit does not authorize any injury to the property or
rights of others.

d. This permit does not authorize interference with any existing or
proposed Federal project.

3. Limits of Federal Liability. In issuing this permit{ the Federal
Government does not assume any liability for the following:

a. Damages to the permitted project or uses thereof as a result of
other permitted or unpermitted activities or from natural causes,
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b. Damages to the permitted project or uses thereof as a result of
current or future activities undertaken by or on behalf of the
United States in the public interest.

c. Damages to persons, property, or to other permitted or
unpermitted activities or structures caused by the activity
authorized by this permit.

d. Design or construction deficiencies associated with the permitted
work. ’

€. Damage claims associated with any future modification,
suspension, or revocation of this permit.

4. Reevaluation of Permit Decision. This office may reevaluate its
decisién on any permit at any time the circumstances warrant. -
Circumstances that could require a reevaluation include, but are not
limited to, the following: -

a. Any term or condition of a permit is not satisfied.

.b. The information provided in support of a permit application
proves to have been false, incomplete, or inaccurate.

c. Significant new information surfaces which this office did not
consider in reaching the original public interest decision.

Such a reevaluation may result in a determination that it is
appropriate to use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as
those contained in 33 CFR 326.4 and 326.5. The referenced enforcement
procedures provide for the issuance of an administrative order
requiring you to comply with the terms and conditions of your permit
and for the initiation of legal action where appropriate. You will be
required to pay for any corrective measures ordered by this office, and
if you fail to comply with such directive, this office may' in certain
situations (such as those specified in 33 CFR 209.170) accomplish the
corrective measures by contract or otherwise and bill you for the cost.

This permit becomes effective when the Federal official, designated to
act for the Secretary of the Army, has signed below.

| \](WL k7 %2,/ 2t b g 3

1Robert L. Ball _ (DATE)
+ Colonel, Corps of Engineers .
District Engineer
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by fol!owing; the instructions provided in Section [V of the JD Form Instructional Guideboak.l

SECTIONT: DACKCROUND INFORMATION .
A. RETORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 15-0ct-08

B. ST PAUL, MN DISTRICT OFFICE, FILE NAME, AND NUMBER: River Health Tanesay Development
2008-01720-NTD
C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Wisconsin County/parish/borough: Outagamie City: Kaunkauna
Center coordinales of site (lat/long in degree decimal format): Lat. 44.260588¢ g Long. -88.386328° Z{ﬁ
Universal Transverse Mercator:

Name of nearest waterbody: Fox River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Fox River

Name of watershed or Hydrologic Unit Code (HUC): 04030204
Check if map/diagram of ceview area and/or potential jurisdictional areas is/are available upon request.
‘Check iFother sites (e.g., offsite mitigation sites, disposal sites, cte...) are assaciated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X1 Office (Desk) Determination. Date: 22-April-2008
Field Determination, Date(s):

SECTION II: SUMMARY OF FINDINGS :
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There BE§ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review

area. [Required) .
Waters subject to the ebb and flow of the tide. .
] Walers are presently used, or have been used in the past, or may be susceptible for use lo transport interstate or foreign commerce.

Explain: The Fox River is a Section 10 water.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There “waters of the U.S8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 323) in the review area. [Required)

1. Waters of the U.S.
a, Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow dircctly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow direetly or indirectly into TNWs ‘
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

s T e

b. Identify (estimate} size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or 1.7 acres.
Wetlands: acres,
¢. Limits (boundaries) of jurisdiction based on: s e hy-CHHYONT

Elevation of established OHWM (if known): .

2. Non-regulated watershvettands (checlk if applicable):®

! Boxes checked below shall be supporied by completing the appropriate sections in Section 111 below.

* For purposes of this form, an RPW s defined as a tributary that is not a TNW and that typicatly flows year-round or has continuous flow at least “seasonally”
(e.g, typically 3 months). '

? Supporting documentation is presented in Section TiLF.
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Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,
Explain: :

SECTION III: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNVY, complete
Section IILA.1 and Section TILD.1. only; if the aquatic resource is a wetland adjacent ta a TNW, complete Sections ITLLA.1 and 2
and Section IL.D.1.; otherwise, see Section 1ILB below.

1, TNW
Identify TNW: Fox River.

Summarize rationale supporting determination: The Fox River is a Section 10 water.

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rzpanasbave been met,

The ageneies will assert jurisdiction over non-navigable tributavies of TNWSs where the tributaries are “relatively.permanent
waters” (RPWS), i.e. tributarics that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquafic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2, If the aquatic resonrce is a wetland directly abutting a tributary with perennial flow,
skip to Section HED M,

A wetland that is adjacent to but that does nof directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands il any) and a traditional navigable water, cven
though a significant nexus finding is not required as a matter of law. :

If the waterbudy" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section TILB.1 for
the tributary, Section IILB.2 for any onsitc wetlands, and Section ITL.B.3 for all wetlands adjacent to that tribufary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC belo.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall:  ~  inches
Average annual snowfall: inches

E i
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(i) Physical Characteristics:
(a) Relationship with TNW:
(] Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

Project waters are Tig E river miles from TNW,
Project waters are Biokiljst river miles from RPW.

Project waters are BISIELIST aerial (straight) miles from TN'W.,
Project waters are Bioleizist aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries, Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

s
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Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributarv Characteristics (check all that apply):
Tributary is: [} Natural
{_] Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: PGB,

Primary tributary substrate composition (check all that apply):

[silis [} Sands [] Conerete
] Cobbles (] Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

(] Other. Explain:

Tributary condition/stability [c.g., highly eroding, sfoughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributaty geometry: BIFEEE

Tributary gradient (approximate average slope): %

(c) Flow: 7
Tributary provides for: B¢k st
Estimate average number of flow evenls in review area/year: PRIGIR
Describe flow regime: )
Other information on duration and volume:

Surface flow is: PIOIRLAE Characteristics:

Subsurface flow: EIGETEE. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
(1 Bed and banks
[1 OHWM?® (check all indicators that apply):
[ clear, natural line impressed on the bank [1 the presence of litter and debris
{1 changes in the character of soil ]
[ shelving [] the presence of wrack line
[ vepetation matted down, bent, or absent [C] sediment sorting
[ leaf litter disturbed or washed away [ scour
[ sediment deposition O
[] water staining 1
[ other (list);

[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that appiy):
B High Tide Line indicated by: B Mean High Water Mark indicated by:

[] oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore)  [[] physical markings;

[ physical markings/characteristics " [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iify Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; gencral watershed characteristics,

Explain: .
Identify specific poltutants, if knowa:

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

*A natural or man-made discontinuity in the OHWM does not necessari ly sever jurisdiction (e.g, where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will took for indicators of flow ahove and below the break.

"Ibid.

destruction of terrestrial vegetation

multiple observed or predicted flow events
abrupt change in plant community

T




(iv) Biological Characteristics. Channel supports (cheek all that apply):
Riparian corridor. Characteristics (type, average width): :
[l Wetland fringe. Characteristics:
(C] Habitat for:
[[] Federally Listed species, Explain findings:
(] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
(3 AquaticAwildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN

(i) Physical Characteristics:
(a) General Wetland Characleristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain: ‘
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: felizist. Explain:

Surface flow is: EiGIGIERE
Characteristics:

Subsurface flow: Jickelast. Explain findings:
[ Dye (or other) test performed: :

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
{71 Not directly abutting
] Discrete wetland hydrologic connzetion. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wellands are BICKIEIS river miles from TNW.
Project walers are Ex ’ﬂﬁﬁ% aerial (straight) miles from TNW.
Flow is from: BITGI S )

Estimate approximate location of wetland as within the EioiGEEE floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on sucface; water quality; general watershed
characteristics; etc.). Explain:
Identify spacific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): ;

L] Vegetation type/percent cover. Explain:

(] Habitat for: .
[C] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings: -
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (ifm'%I
All wetland(s) being considered in the cumulative analysis: Bidlch
Approximately ( ) acees in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/AN) Size (in acres Directly abuts? (Y/AN) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to-the tributary to determine if they significantly affect the chemical, physical, and biological infegrity
of a TNW. For each of the following situations, a significant nexus exists if the fributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemieal, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. behveen a
tributary and its adjacent wetland or between a tributacy and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw conneclions between the features documented and the effects on the TNW, as identificd in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or ficod waters reaching a TNW? .

+  Does the tributary, in combination with ils adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuidents and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other refationships to the physical, chemical, or
biological infegrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed ov known to éccur should be documented
below:

1. Sigaificant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 11L.D:

2,  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly ov indirectly intp
TNWSs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Sigaificant nexus findings for wetlands adjacent to an RPW but that do not divectly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D; )

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWsand Adjacent Wetlands. Check all that apply and provide size estimates in review area:

] TNWs: linear fect width (), Or, 1.7 acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Bl Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
__ iributary is perennial: :
Bl Tributarics of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: : '
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Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary walers: linear feet width (&),
EE] Other non-wetland waters: acres.

Identify type(s) of waters:
3. Non-RPWsB that flow directly or indirectly into TNWs. |
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section UL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width ().
Other non-wetland waters: acres,
Identify type(s) of waters;

4,  Wetlands directly abutting an RPYY that flow divectly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Ei Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section 1[L.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
B Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly sitvated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.

Provide acreage eslimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow divectly or indirectly into TNWs.
{8 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
svith similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section II.C.

Provide estimates for jurisdiclional wetlands in the review area: acres.,

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
g7 Demonstrate that impoundment was created from “waters of the U.8.,” or .
[E} Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): " _

{gﬁ which are or could be used by interstate or foreign travelers for recreational or other purposes.
=} from which fish or shellfish are or could be taken and sold in inferstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Cther factors. Explain:

Identify water body and summarize rationale supporting determination:

5See Footnote # 3. .

? To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook. ’

1® Prfor to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corp/EPA Memorandum Regarding CWA Aet Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres,
Identify type(s) of waters:
B Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT API’LY)

[El Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or approprlate Regional Supplements

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” :hr: review area would have been regulated based solelv on the

_ “Migratory Bird Ruie” (MBR).
Eﬁ Walers do not meet the “Significant Nexus” standard, where such a ﬁndmg is requlred for jurisdiction. Explain;
Other: {explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the solg potential basis of jurisdiction is the MBR
factors (i.¢., presence of migratory birds, presence of endangered species, use of water for imrigated agriculture), using best professional
judgment (check all that apply): .

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

- Other non-weltland waters: acres. List type of aquatic resource:
Bl Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus" standard, where such
a finding is required for Jur:sdtcnon (check all that apply):
El Non-wetland walers (i.e,, rivers, streams): linear feet, width (f).

Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, approprialely reference sources below):
B4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
(5] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
L] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic At]as
[[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey, Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: i Aerial MName & Date):Outagamic County 2005,
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

=
)
]

B. ADDITIONAL COMMENTS TO SUPPORT JD: The project involves filling approximately 1.7 acres of the Fox
River known as Telulah Canal. The Fox River is a Section 10 waterway.
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Applicant: Tanesay Development, LLC. : 20080 1720-NTD |Date: Oct. 15,2008 |
Altached is: : o See Section below
INITIAL PROFFERED PERMIT (Standard Permit or Letter of Permission)
PROFFERED PERMIT (Standard Permit or Letter of Permission)

X {APPROVED JURISDICTIONAL DETERMINATION

A

: B

PERMIT DENIAL C
D

E

PRELIMINARY JURISDICTIONAL DETERMINATION

A. INITIAL PROFERRBD PERMIT: Youmay accept or ObJBCt to tile penmt

+ ACCEPT: Ifyoureceived a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your signature on the
Standard Permit or acceptance of the LOP means that you accapt the permit in its entirety, and waive all rights to appeal the pertmt
including its terms and c011d1t10ns, and appmve Jurisdictional determinations associated with the panmt

+ OBJECT: Ifyou object to the permit (Standard or LOP) because of certain terms and conclitions therein, you may request that the
permit be modified accordingly. You must complete Section 11 of this form and return the form to the district engincet.

Your objections must be received by the distvict engineer within 60 days of the date of this notice, or you will forfeit your right to appeal
the permit in the future. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a) modify the permit to
address all of your concerns, (b) modify the permit to address some of your objections, or (c) not modify the perniit having determined
that the permit should be issued as previously written. After evaluating your objections, the district engineer will send you a proftered
permit for your reconsideration, as indicated in Section B below,

B. PROFFERED PERMIT: You may accapt or appeal the permit.

* ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization, Ifyou received a Letter of Permission (LOP), you may accept the LOP and your work is authorized, Your signature on
the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to appeal the permit,
including its terms and conditions, and approved jurisdictional determinations associated with the permit.

« APPEAL: I[fyou choose to decline the proffered perit (Standard or LOP) because of certain terms and conditions therein, you may
appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section I1 of this form and sending
the form to the division engineer. This form must be received by the division engineer within 60 days of the date of this notice.

C. PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process
by completing Section 11 of this form and sending the form to the division engineer. This form must be received by the division
engineer within 60 days of the date of this notice.

D. APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new information.

* ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date of this
notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.,

» APPEAL: Ifyou dlsacﬂ ee with the approved JD, you may appeal the approved JD under the Corps of Engineers Administvative appeal
Process by completing Section II of this form and sending the form to the division engineer. This form must be received by the division

engineer within 60 days of the date of this notice.

E. PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the preliminary
ID. The Preliminary JD is not appealable, If you wish, you may request an approved JD (which may be appealed), by contacting the
Corps district for firther instruction. Also you may provide new mfﬂrmatlon for finther consideration by the Corps to reevaluate the TD.
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SECTION 1L REQUEST FOR APPEAL 6r OBJECTIONS TO AN INITIAL, PROFFERED PERVIT | L
REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections fo an
initial proffered permit in clear concise statements. You may attach additional information to this form to clavify where your
reasons or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum
for the record of the appeal conference or meeting, and any supplemental information that the review officer has determined is
needed to clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the
record. However, you may provide additional information to clarify the location of inforniation that is already in the
administrative record. -

POINT OF CONTACT XOR QUESTION ORINFORMATION 2. ;o o o o o

If you have question regarding this decision and/or the If you only have questions regarding the appeal process you may
appeal process, you may contact: . also contact:

: - ‘ ' Division Engineer -

Nicholas Domer James B. Wisema, Jr, E

U.S. Army Corps of Engineers ' Administrative Appeals Review Officer

Regulatory Branch ' Mississippi Valley Division

211 North Broadway, Suite 216 P.O. Box 80 (1400 Walnut Strest)

Green Bay, Wisconsin 54303 : . Vicksburg, MS 39181-0080

Telephone: (920) 448-2824 ' (601) 634-5820
. ' (601) 634-5816 (fax)

RIGHT OF EX entry to Corps of Engineers personnel, and any governnient

he ¢ i 33, fovid 1

Signature of appellant or agent.
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LEGAL DESCRIPTION B>
FOR THE DEDICATION OF NEWOIRRY ITREET 7 i
- =
4 / DART OF BLOCKS 56 - 58, FOURTH WARD PLAT, SECTION 25, CITY OF APPLETON, OUTAGANIE COUNTY, WISCONSIN MORE TULLY & mu
S SATAG'ALT DESCRIDED AS FOLLOMS? Z =28
R L)
198 \\ COMMENCING AT THL SOUTH 1/4 CORNER OF SAID SECTION 25 THENCL NORTH 00 DEGRELS 20 MINUTES 22 SECONDS WEST, ALONG THE WH oW
' . EAST LINE OF THL SOUTHWEST 1/4 OF SAID SECTION 2%, N DISTANCE OF 841.23 FEET TO THE POINT OF DBEGINNING: THENCE SOUTH A m =
Id 47 CEGREES 45 MINUTES 31 SECONDS WEST, 52,60 FEET: THENCE 165,61 FEET ALONG AN ARC OF A CURVE TO THE RIGHT HAVING A = M
s RADIUS OF 11B.00 FEET WITH A CHORT WHICH BEARS SOUTH B7 DEGREES 57 MINUTES 58 SECONDS WEST, 182.35 FEET: THERGE a4 25
s NORTH 51 DEGREES 49 MINUTE3 35 SECONDS WEST, 11,23 FEET; THENCE 106.63 FEET ALONG AN ARC OF A CURVE TO THE LErT o Mz
P HAVING A RADIUS OF 624.50 FLET WIT# A CRORD WAICH BEARS SOUTH 30 DEGREES 02 MINUTES 15 SECONDS WEST, 106 50 Fret: B
P THENCE SOUTH 25 DEGREES 09 MINUTES 1B STCONDS WEST, 126.24 FEET; THENCE 142,03 FELT ALONG AN ARC OF A CORVE 10 miE wnd
- RIGHT HAVING A RADIUS OF 775.50 FELT WITH A CHORD WHICH DEARS SDOTH 30 DEGREES 26 MINUTLS 06 SECONDS WEST, 142.73 E L] [=}
ra FEET; THENCE SQUTH 47 DEGREES 45 MINUTES 31 JECONDS WEST, 145.50 FELT; THENCE 10.12 FEET ALONG AN ARC CF A CURVE TO | s ) \ -
THE LEFT HAVING A RADIUS OF 789.86 FEET WITHE A CHORD WHICH BEARS NORTH 55 DEGRTULS 54 MINUTES 14 SECONDS WEST, 38.12 N mv...m...
IEET] CHENCE NORTH 42 DEGRELS 00 MINUTES 43 SECONDS EAST, 64.55 FEET: TMENCE 211.40 FEET ALONG AN ARC OF A CURVE T ey =
THE LEFT MAVING A RADIUS OF 7106.50 FEET WITH A CHORD WHICH BEARS NORTH JJ DEGRECES 39 WINUTES Q) SECOND EAST, 210,63 =l own
FEET: THENCE NORTHR 25 DEGREES 03 MINUTES 18 SECONDS TAST, 126.24 FERT; THENCE 163.59 FEET ALONG AN ARC OF A CURVE TO R H
THE RICHT HAVING A RADIUS OF 601.50 FEET WITK A CHORD WHICH DEARS NORTR 12 DEGREES 01 MINUTE 55 SECONDS TAST 13,50 = 2z
FEET; THENCE SCUTH 51 DEGREES 49 MINUTES 35 SECONDS EAST, 65.17 FEET; THENCE 103.86 FEET ALONG AN ARC O A CURVE TO oL
THE LZIT UAVING A RADIUS OF 74.00 FEET WITH A CHORD WHICH BEARS NORTH 87 DEGREES 37 MINUTES 38 SECONDS EAST, 99,54 Py mn..
ToET: THENCL NORTN 47 DEGREES 43 MINGTES 31 SECONDS EAST, 51.96 TEECT; THENCE B1.47 FEZT ALONG AN ARC OF A CURVE 24 M as
THE LEFT KAVING A RADIUS OF 474.00 FEET WITH A CHRORD WHICH DLARS WORTH 42 DEGRCES 42 UINUTES 49 SECONDS EAST, 03.37 R
rﬁ FEIT: THENCE NORTH 37 DEGREES 40 MINUTES 07 SECONDS EAST, J98.05 FTEET: THENCE 164.31 TEET ALONG AN ARC OF A CURVE TO faa 21
i N THE RIGHT HAVING A RADIUS oOr 326,00 FRET WITH A CHORD WHAICH BEARS NORTH 52 DEGREES 0§ MINOTES 2R SECONDS LAST, D.m....
= 162,58 FLET; THLNCE NORTH 66 DEGREES 32 MINUTES 49 SECONDS LAST, 111.27 FEET: THENCT 118.29 FEET RLONG AN ARC OF A ~ O
. - CURVE TO THL RIGHT HAVING A RADIUS OF 326.00 FEET WITH A CHORD WHICR DEARS NORTH 78 DEGRECS 41 HINUTES 39 SECONDS 3
EAST, 137.26 ILLT; THENCE SOUTH 39 DEGRELS 00 MINUTES 50 SECONDS EAST, 114,23 TEET; THENCEL 126.01 FEZT ALONG AN ARC L
OF A CURVE TO THE LEFT HAVING A RADIUS OF 474.00 FEET WITH ‘A CHORD WRICH DEARS NCRTH B] DEGREES L4 MINUTES 12 B
SECONDS EAST, 125.64 FLET; THENCE NORTH 75 DEGREES 37 MINUTES 15
AN ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 10L.00 CEET WITH A CH
44 SECONDS EAST, 137.33 FEET; THENCE SDUTH 18 PECREES 42 MINUTES
AN ARC OF A CURVE 0 THE LEFT HAVING A RADIUS OF 43.00 FEET WITH
SECONDS EAST, 39.08 FEST: THENCE NORTH 89 DEGRELS 08 MINUTLS 50 SECONDS WEST, ALONG THE NORTH RIGHT OF WAY LIME OF OBBOPNEWOENTTY
-~ W s i NEWDERRY STREET, 62.23 FELT; THEMNCE NORTH 10 DECREES 42 MINUTES 43 SECONDS WEST, 22.32 FLET: THIDNCE 85.73 FEET ALONG P i Ve ——
/W Q, i 7 | AN ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 57.00 FEET WITH A CHORD WHICH BEARS NORTH 61 DEGREES 32 MINUTES 44
RIGHT OF WAY : SECONDS WEST, 77.51 FEET; THENCE SOUTH 75 DEGREES 37 MINUTES 15 SZCONDS WEST, 06.57 FEET: THENGT 197 71 FEET ALONG
EASEMENT BY L AN ARC OF A CURVE TO THE RIGNT HAVING M RADIUS OF 518.0C FEE? WITH A CHORD WHICH DEARS SOUTH 83 DEGRERS 1 MINUTES
SEPARATE -~ 12 SECONDS WERST, 137.30 FELT; THENCE NORTH 89 DCGRELS 08 HINUTES 30 SECONDS WEST, 114.21 FEET; THENGT 119.63 FELT
: o 1 ALONG AN ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 282.00 FEET WILTH A CHORD WHICH BEARS SOUTH 78 DEGREGS 41
~ SN INSTRUMENT 4 . MINUTES 39 SECONDS WEST. 118.73 FEET, THENCE SOUTH 66 DEGREES 32 MINUTES 40 SECONDS WEST, 111 37 FEET: THENCE 142.13
N A\v ~ ’ SOUTH (% CORNER FEET ALONG AW ARC OF A CURVE T THE LEFT HAVING A RADIDS OF 202,00 FEET WITR A CHORD NAICH TEARS SOUTE 54 DEGREES 06
o N/ WINUTES 20 SECONDS WLST, 140.61 TEET; THENCE SOUTA 37 DEGREES 40 MINUTES 07 SECONDS WEST, 396,08 TEET: TiEice 91,22
~ TEUN RI7E
/&vsﬂ X - TEET ALONG AN ARC O A CURVE TO THE RIGHT HAVING ) RADIUS OF §18.00 FEET WITH A CHORD WHICH BEARS SOUSR 45 Seoamis
RS ~ o2 MINUTCS 49 SECONDS WEST, 91.10 FEET: THENCE GOUTH 47 DEGREES 45 MINUTES 31 SECONDS WEST. 1.36 FEED 10 SHE POINT
J ~ ©OF BEGINNING, CONTAINING 39,398 SQUARE FEET (2.282 AGRES) AND SUDJECT TO ALL TASEMENTS AND RESTAICEIONS OF Be ST,
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Stage 1

Riverfieath & Newbeny : Abandon Hydrant
Opinion of Frobable Fal Ralocate Hydrant
City Names and Unit Prices———" [ TEZI" |12" Water Main

Contract Unit
ttam U aty. Prics Amount

Fal  |Ui Stalion Ls 1| $70,00000]5  70,000.00
Fal |4 Force Main B F 74 $30.00( § 7920.00
Each 2 $200.00( $ 400.00

Each 1 $500.00( $ 500.00

Fai  |12" Water Main TE™ 2338 sas00] 5 19843250
Fal |8" Water Main F 114 575.00 5 8,550.00
Fal  |Hydrant Lead o LF 0 $55.00| §  4,850,00
Fal  |12" Gate Vale Each 12| s2450.00] 5  29,400.00
Fal  |8" Gate Valve Each 3 "sTs0000]s  4.500.00
F&l 6" Gale Valys Each $980,00( $ §,860.00
Fal  |12" Bends Each 15 $450.00] §  6,750.00

" Fal_ |8 Bends Ezch 1 $400.00{ 5 400.00
Fal|Hydrant Each 5| "$7850.00] 5 14,750.00 |
TFal [Hydrant (8) Each i s2es000|s | 2,.950.00
Fal! 1-1/4" Water Service LF a2 540.00( S 3,280.00
Fai Caonned 1o Exisling Service Each 2 $980.00( $ 1,860.00
Fal  |4" Rigid Insulation SF 256]  $30.00]$  7.680.00
Fa&l 24" Steel Casing Bored and Jacked LF 100 $325.00| 3 32,500.00
Fal |42 Storn'Main LF 32 s50.00 % 2,880.00
F&l 36" Siomm Main LF 276 $85.00{ $ 23,460.00
Fal  [30" Storm Main o LF - 3 57000| §  23,170.00
F&l |24 Storm Maim h LF 254 $55.00| §  13,970.00
Fal  |18" Stormn Main LF 115 $52.00] 5 5,980.00
Fal 15 Storm Maln LF 1,248 $48.00( S5 59,904.00
Fat 12" Inlel Lead IF 453 $52.00| $  25,116.00
Fal |Yard Orain Each 3 $850.00|§  4,850.00
Fal Inlet wilh Casfing- Type D Each 1 $450.00] $ 450,00
Fal  |96"Stom MH -+ VF 59 S825.00]| 5§ 48,9305
"Fal |72 Stomm MR VF 27 5425.00| 5 11,381.50
“Far le0” Stom MH VF 14 $325.00( % 463125
F&l |Std Storm MH VF g5 s225.00(5  19,470.00
Fal Storm MH Casfing Each 34 $625.00( 3 21,250.00
Fal |36 Endvwal Each 4] s7s000]'s 750.00
Fal |Temporary Barrier LF 2400 $50.00| 3  12,000.00
Fa&l  |Tracking Pad Each 3l $4,000.00( 12,000.00
Fal Silt Fence LF 1,950 31500 § 2,925.00
Fal |Ciearing and Grubbing s i[T$5.000.00|5 500000
FEI |Topsal Stripping 5% 5,100 §3.00[ 5 27,300.00
Fal | |Excavation oy 3,085 5500) 5 15425.00
Fal Embankment (Fill i be Suppiied by City/Others) cY 13,687 §5.00( $ £8,433.75
£al |Undercut cY 253 S8.00] S 2,024.40
Fal Crushed Aggregate Base Course (67) SF 25,365 $1.15| § 29,169.75
"""" Fal  |Crushed Agaregate Base Caurse (127 sy 8,490 510253 . 87,002.50
Street Grading, Base & Utilities | $ 920,378.40

Engineering & Contingency (15%) § 138,056.46

Project Total § 1,058432.86

Stage 2 ‘ 5
F&l__|Biofiter - Narlh Ls . i $9,000.00| § 9,000.00
Fé&l Biofilter - Soulh LS 1 $2,000,00| § 2,000.00
Fal_|Geoweb sY 1,514 52.755 446378
F&l __ |Fine Grading sY 7,148 $0.85] $ 4,646.46
Fal__ |30" Curb & Gutter I 4,341 $15.50] S 6728085
Fal Concrele Pavement (8" Doweled) SY 7,587 $36.00{ § 26555550
F&l _|Reinforced Concrete Pavement SY . 375 §40.00{ 5§ 15,000.00
F&l  |Goncrele Trail (10 5%) SF 21,168 _$295/% 62,445.60
Fal _ |Concele Sidewalk (547 SF 1,339 52.60] $ 3,480.75
Fzl  |StrestLights Each {5[ s4,000.00(5  £0,000.00
Fal  [River Trail Each 0| " 575,000.00( 5 -
Fel  [Soil Stabilizer, TypeB " - sy 6,350 T$125]3 " 8687.50

TTFal|ErsionMal sy e gm0 si25|s  8687.50
F&l Restaralion "W:n_;\cre 2 54,4'00.051 3 7,920.00
F&al  |Guard Rail LF 473 518.00| 5 8,505.00

Strest Subfotal|§  527,372.94

Engineering & Contingency (15%) §  79,105,94

Profect Total § 606478.88

Straet & Utiltly Total § 1,447,749.34

Engineering & Contingency (15%) $ 217162.40

Project Total § 1,664,911.74




State of Jg/isconsin
Department of Natuval Desouvces

CERTIFICATE OF COMPLETION
OF RESPONSE ACTIONS
UNDER SECTION 292.15(2)(ae), WIS. STATS.

Wheveus, Shaw Environmental Liability Solutions, LLC has

applied for an exemption from liability under s. 292.15, Wis. Stats., for the
property located at 1130 Banta Court, Appleton, Wisconsin, which is
commonly referred to as the Banta Court Property, M-I, LLC Site, Consolidated
Papers Site, or Kaukauna Utilities Site, further described in the legal
description found on Attachment A (the “Property”).

Whereas, an environmental investigation of the Property has been

conducted and the Wisconsin Department of Natural Resources (“WDNR”) has
determined that environmental contamination exists at the Property;

Whevens, Shaw Environmental, LLC., has submitted to the WDNR

certain investigation reports and a remedial action plan for the Property which
comply with the requirements set forth in chs. NR 700-754, Wis. Adm. Code,
consisting of the documents and reports listed in Attachment B;

Whevens, in accordance with s. 292.15(2)(ae), Wis. Stats., the WDNR

has determined that an environmental investigation has been conducted which
adequately identified and evaluated the nature and extent of the hazardous
substance discharges on the Property and WDNR has approved of the site
investigation and remedial action plan for the Property;

Whereus, on September 9, 2008, the WDNR has granted Shaw

Environmental Liability Solutions, LLC an exemption under s. NR
140.28(2)(a), Wis. Adm. Code for having sulfate, a substance of public welfare
concern, in the groundwater above the ch. NR 140 enforcement standard,
having taken all technically and economically feasible actions;

W/heveas, on Scptember 1, 2009, the WDNR has granted Shaw

Environmental Liability Solutions, LLC an exemption under s. NR
140.28(2)(b), Wis. Adm. Code for having tetrachloroethylene {(“PCE”

EXHIBIT
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trichloroethylene (“TCE”), vinyl chloride, and benzene in the groundwater
above the ch. NR 140 preventive action limit;

Wl)evens, Shaw Environmental Liability Solutions, LLC has paid

to WDNR the appropriate insurance fee and has submitted a complete
insurance application form to obtain coverage for the Property under the state’s
mastér insurance contract in accordance with s. 292.15(2)(ae)3m., Wis. Stats.,
and ch, NR 754, Wis. Adm. Code, based on their desire to use natural
attenuation to remediate groundwater contamination that exceeds ch. NR 140,
Wis. Adm. Code, groundwater quality enforcement standards;

Whevcus, the Property with soil contamination that exceeds site-

specific and/or generic residual contaminant levels (‘RCLs”) under ch. NR 720,
Wis. Adm. Code, and groundwater contamination that exceeds a groundwater
quality enforcement standard under ch. NR 140, Wis., Adm. Code, will be
included on the WDNR’s Geographical Information System data base (“the GIS
Registry”) pursuant to s. 292.12(3), Wis. Stats. Shaw Environmental, LLC
has submitted to the WDNR all the information necessary to be included on the
GIS Registry pursuant to s. NR 726.05(2)(a)3. and s. NR 726.05(3)(a}4., Wis.
Adm. Code; )

Whevens, on September 1, 2009, the WDNR issued case closure

letters for the Property for the case “Banta Court Property” (WDNR BRRTS #02-
45-548762 - Attachment C), and for the case “M-I, LLC” (WDNR BRRTS #02-
45-181585 - Attachment D). On February 19, 2009, the Wisconsin
Department of Commerce issued a case closure letter for the Property
(Attachment E), for the case “M-I, LLC ~ Front Warehouse AST” (WDNR BRRTS
#02-45-272992). The owner of this Property shall adhere to, abide by and
maintain the land use controls and other requirements that are specified in the
attached state case closure letters;

Whet‘eus, the WDNR has determined that the fill brought onto the

Property in the past does not qualify as exempt under s, NR 500.08, Wis. Adm.
Code. Due to the non-exempt status of the fill, any person who proposes to
redevelop or construct on the Property must obtain approval from the WDNR
under s. NR 506.085, Wis. Adm. Code, prior to the initiation of any
redevelopment of or construction on the Property. On May 12, 2008, WDNR
issued a Conditional Grant of Exemption for Development of a Historic Fill Site,
included as Attachment F. Proposed development on the Property that was not
approved in the May 12, 2008 Conditional Grant of Exemption will require
approval by the WDNR under s. NR 506.085, Wis. Adm. Code, prior to
initiating any additional development of the Property.;

Whevens, if the requirements of case closure are not followed, the

Page 2 - Certificate of Completion — M-I, LLC — BRR'I'S No. 06-45-548615



WDNR may take actions under ss. 292.11 or 292.12, Wis. Stats., to ensure
compliance with the specified requirements, and the person who owns or
controls the Property may no longer qualify for the lability protections under s.
292.15, Wis. Stats.; and

Whevcns, on September 1, 2009, the WDNR determined that

response actions necessary to restore the environment to the extent practicable
with respect to the discharges and to minimize the harmful effects from the
discharges to air, land, and waters of the state were completed, except with
respect to groundwater contaminated with Arsenic, Benzene, and Chromium
above the ch. NR 140, Wis. Adm. Code, groundwater quality enforcement
standards that the WDNR has determined will be brought into compliance
through natural attenuation, in accordance with administrative rules
promulgated by the WDNR.

7het'efove, based upon the information that has been

submitted to the WDNR, the WDNR hereby certifies that the
response actions set forth in the WDNR approved remedial action
plan for the Property and any other necessary response actions
have been completed, except with respect to Arsenie, Benzene, and
Chromium contaminated groundwater above ch. NR 140, Wis. Adm.
Code, enforcement standards that WDNR has determined will be
brought into compliance through natural attenuation, in
accordance with rules promulgated by WDNR.

Upon issuance of this Certificate, Shaw Environmental Liability Solutions,
LLC and the persons qualified for protection under s. 292.15(3), Wis. Stats.,
are exempt from the provisions of ss. 289.05(1), (2), (3) and (4), 289.42(1),
289.67, 291.25(1) to (5), 291.29, 291.37, 292.11(3), (4), and (7)(b) and (c) and
292.31(8), Wis. Stats., with respect to the existence of hazardous substances
on or originating from the Property, the release of which occurred prior to the
date the WDNR approved the environmental investigation required under s.
292,15(2)(ac)l., Wis. Stats. However, Shaw Environmental Liability
Solutions, LLC and a person otherwise qualified for protection under s.
292.15(3), Wis. Stats., who owns or controls the Property would no longer
qualify for this liability exemption if that person fails to maintain or monitor
the Property as required by the conditions in this Certificate, the February 19,
2009 and September 1, 2009 case closure letters, s. 292.12, Wis. Stats., and
administrative rules promulgated by the WDNR. Any discharges of a
hazardous substance to or from the Property that occur after the date that the
environmental investigation was approved will be the responsibility of the
current Property owner and any other person who possesses or controls that
discharge and any person who caused the discharge.
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If natural attenuation fails, the insurance coverage under s, 292.15(2)(ae)3m.,
Wis. Stats., may be used to cover the costs of complying with s. 292.11(2), Wis.
Stats., with respect to groundwater quality.

The protection from liability provided under s. 292.15(2), Wis. Stats., does not
apply to any person who has obtained a Certificate of Completion by fraud or
misrepresentation, or by the knowing failure to disclose material information or
under circumstances in which Shaw Environmental Liability Solutions, LLC
knew or should have known about more discharges of hazardous substances
than was revealed by the investigation approved by the WDNR.

Nothing in this Certificate or in s. 292.15, Wis. Stats., affects the authority of
the WDNR to exercise any powers or duties under applicable laws other than
ss. 289.05(1), (2), (3) and (4), 289.42(1), 289.67, 291.25(1) to (5), 291.29,
291.37, 292.11(3), (4), and (7)(b) and (c) and 292.31(8), Wis. Stats., with
respect to any release or threatened release of contaminants at the Property, or
the right of the WDNR to seek relief available against any person who is not
entitled to protection from liability under s. 292.15, Wis. Stats., with respect to
such release or threatened release.

SIGNED AND CERTIFIED this2 2 #ay of A, , 2009.

Matthew Frark, S-ecretary

Wisconsin/l?epartment of Natural Resources
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ATTACHMENT A
LLEGAL DESCRIPTION
M-I, LLC VPLE

See attached legal description from the Martenson & Eisele, Inc. Drawing No.
157-554, Plat of Survey, Part of Blocks 55 and 56, Fourth Ward Plat, City of
Appleton, Outagamie County, Wisconsin, certified July 17, 2003 by WI Land
Surveyor, Jerome H, Kaiser, S-2247

Attachment A - Certificate of Completion — M-I, LLC - BRRTS No. 06-45-548615



LEGAL DESCRIPTION OF SITE

Part of Blocks 55 and 56 , Fourth Ward Plat, City of Appleton, Outagamic County,
Wisconsin more fully described as follows: ' '

. Commencing at the southwest corner of Block 58 of said Fourth Ward Plat where it
intersects with the nottherly line of lands owned by the Chicago and Northwestern
Railroad Company; thence south 78 degrees 26 minutes 03 seconds West, 41.00 feet;
thence Notth 16 degrees 27 minutes 39 seconds East, 116.31 feet to the point of beginning;
thence along the westerly right-of-way of Vacated Newberry Stieet, South 31 degrees 24
minutes 29 seconds West, 69.80 feet; thence continuing along the Westerly right-of-way of
Vacated Newberry Street, South 44 degrees 27 minutes 15 secotids West, 728.65 feet;
thence along the Northerly right-of-way of John Street, North 62 degrees 38 minutes 12
seconds West, 162.39 feet to a point hereafter referred to as Point “A”; thence continuing
along the Northerly right-of-way of John Street, 74 degrees 49 minutes 00 seconds West,
97.48 feet to a meander corner, being south 74 degrees 49 minutes 00 seconds East, 20 feet
more or less from the waters edge of the Fox River; thence along a meander line North 31
degrees 28 minutes 32 seconds Bast, 159249 feet to a meander corner, being South 63
degrees 24 minutes 18 seconds East, 20 feet mote or less from the water edge of the Fox
River; thence along the Northerly line of Block 56 of said Fourth Ward Plat, South 63
degrees 24 minutes 18 seconds Easl, 130.51 feet; thence South 01 degrees 33 minutes 18
seconds Bast, 34,56 feet; thence South 09 degrees 15 minutes 57 seconds West, 107.81
feet; thence South 09 degrees 45 minutes 57 seconds West, 286.60 feet; thence South 11
degrees 25 minutes 56 scconds West, 211.40 feet; thence South 16 degrees 27 minutes 39
seconds West, 187.71 feet to the point of beginning.

and also:

thence commencing at said Point “A”; thence South 21 degrees 16 minutes 24 seconds
West, 60.34 feet to the point of beginning; thence along the Southerly right-of-way of John
Street, South 62 degrees 38 minutos 12 seconds East, 61.32 feet to a meander corner, being
Nosth 62 degrees 31 minutes 12 seconds West, 24 feet more o less from the waters edge
of an existing canal; thence along a meander line South 47 dogrees 24 minutes 57 seconds
West, 405.62 feot to a meander corner being South 65 degrees 02 minutes 04 seconds East,
20 feet more ot less from the waters edge of the Fox River; thence along a meander line
Notth 23 degrees 43 minutos 50 seconds Bast, 360.04 feet to a meander cotner being South
74 degrees 49 minutes 00 seconds East, 20 feet more or less from the waters edge of the
Fox River; thence along the Southerly right-of-way of John Street, South 74 degrees 49
minutes 00 seconds East, 102.89 feet to the point of beginning,

Said Parcel contains 670,027 sq. ft. more or less [15.38 acres moxe of less], including all
lands lying between the meander lines and the waters edge of the existing canal and the
Fox River,




ATTACHMENT B
INVESTIGATION AND REMEDIAL ACTION PLAN REPORTS
M-I, LLC VPLE '

2003 .
o  “Phase Il Interim Action Construction Documentation Report, Former M-I

Facility, 1130 East John Street, Appleton, Wisconsin, TSCI, October
2003.

2004
o Brownfield Site Assessment Grant Final Report (SAG-210) - Telulah Canal
Investigation, Kaukauna Utilities, Kaukauna, Wisconsin, RMT, September

24, 2004.

2007 ,
o “Site Investigation / Remedial Action Plan, M-I/ Consolidated
Papers/Kaukauna Utilities Site, 1130 Banta Court (East John Street),
Appleton, Wisconsin, Shaw Environmental, Inc., February 2007.

2008

o “Wisconsin Administrative. Code Chapter NR 140.28 Exemption Request,
M-I LLC VPLE, 1130 Banta Court, Appleton, Wisconsin’, Shaw
Environmental, Inc., June 2, 2008.

o “Supplemental Site Investigation Report and Strategy for Site Closure,
Reuvision-2, M-I/ Consolidated Papers/Kaukauna Utilities Site, 1130 Banta
Court (East John Street), Appleton, Wisconsin”, Shaw Environmental, Inc.,
October, 2008.

o “Soil Management Plan, M-I/ Consolidated Papers/Kaukauna Utilities Site,
1130 Banta Cour, Appleton, Wisconsin, Revision 1”7, Shaw Environmental,
Inc., October 29, 2008.

2009

o “Remedial Implementation and Documentation Report, M-I/ Consolidated
Papers/Kaukauna Utilities Site, 1130 Banta Court, Appleton, Wisconsin®,
Shaw Environmental, Inc,, February, 2009,

o “Closure Assessment Report, M-I/ Consolidated Papers/Kaukauna Utilities
Site, 1130 Banta Court (East John Street), Appleton, Wisconsin”, Shaw
Environmental, Inc., February, 2009.

Attachment B - Certificate of Completion — M-I, LLC — BRRTS No. 06-45-548615



ATTACHMENT C
Closure Letter
M-I, LLC VPLE

See Attached September 1, 2009 Case Closure Letter, “Banta Court Property”

Attachment C - Certificate of Completion — VI-I, LL.C — BRRTS No. 06-45-548615



State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Oshkosh Service Center

Jim Doyle, Governor 625 East County Road Y, STE. 700
Matthew J. Frank, Secretary Oshkosh, Wi 54901-9731
WISCONSIN Ronald W. Kazmierczak, Reglonal Director TELEPHONE 920-424-3050
DEPT. OF NATURAL RESOURCES FAX 920-424-4404
September 1, 2009
JIM DROUGHT

SHAW ENVIRONMENTAL & INFRASTRUCTURE INC
111 W PLEASANT ST STE 105
MILWAUKEE WI 53212-3939

SUBJECT: Final Case Closure with Continuing Obligations
WDNR Site Name: Banta Court Property, 1130 Banta Court
(formerly John Street), Appleton, WI
WDNR BRRTS Activity #: 02-45-548762

Dear Mr. Drought:

On August 14, 2009, the Northeast Reglon Closure Committee reviewed the above referenced
case at 1130 Banta Court in Appleton, Wisconsin (“the Property”) for closure. This commiltee
reviews enviranmental remediation cases for compliance with state laws and standards to
maintain consistency in the closure of these cases.

Based on the correspondence and data provided, it appears that this case meets the closure
requirements In ch. NR 726, Wisconsin Administrative Code. The Department considers this
case closed and no further investigation or remediation is required at this time; however, current
and future property owners must comply with certain continuing obligations as explained in this
letter.

GIS Redgistry

This site wlll be listed on the Remediation and Redevelopment Program's GIS Registry. The
specific reasons are summarized below:

+ Residual soil contamination exists that must be properly managed should it be excavated or
removed
¢ Groundwater contamination is present above Chapter NR 140 enforcement standards

This letter and information that was submitted with your closure request application will be
included on the GIS Registry. To review the sites on the GIS Registry web page, visit the RR
Sites Map page at hitp://dnr.wi.qoviorafaw/rrigis/index.htm. If the property is listed on the GIS
Registry because of remaining contamination and you intend to construct or reconstruct a well,
you will need prlor Department approval in accordance with s. NR 812.09(4)(w), Wis. Adm.
Code. To obtain approval, Form 3300-254 needs to be completed and submitted to the DNR
Drinking and Groundwater program’s regional water supply specialist. This form can be
obtained on-line hitp://dnr.wi.gov/org/water/dwa/3300254.pdf or at the web address listed above
for the GIS Registry.

dnr.wi.gov Quality Natural Resources Management

wisconsin.gov Through Excellent Customer Service Fitsgen
Pager



September 1, 2009 Final Case Closure wilh Continuing Obligalions Page 2 of 4
WDNR Site Name: Banta Court Properly, 1130 Banta Court, Appleton, Wi
WDNR BRRTS Aclivily #: 02-45-548762

Closure Conditions

Please be aware that pursuant to s. 292.12 Wisconsin Statutes, compliance with the
requirements of this letter is a responsibility to which the current property owner and any
subsequent property owners must adhere. You must pass on the informalion about these
continuing obligations to the next property owner or owners. If these requirements are not
followed or if additional information regarding site conditions indicates that contamination on or
from the site poses a threat to public health, safety, welfare, or the environment, the Department
may take enforcement action under s. 292.11 Wisconsin Statutes to ensure compliance with the
specified requirements, limitations or other conditions related to the property or this case may
be reopened pursuant to s, NR 726.09, Wis. Adm. Code. The Department intends to conduct
inspections in the future to ensure that the conditions included in this letter are met.

Residual Soll Contamination

Residual soil contamination remains throughout the Property as indicated on the attached
Flgures 22A, 23A, 24A, 25A, 28B, 29A and 29B by Shaw (post-excavation residual arsenic,
lead, toluene, diesel range organics (DRO) and polynuclear aromatic hydrocarbons (PAHS) in
soil from zero to four feet below ground surface (bgs) and four to ten feet) and the attached
Figure 2 by RMT (metals in Telulah Canal bottom, since dewatered) and in the information
submitted to the Department of Natural Resources. If soll in the specific locations described
above is excavated in the future, then pursuant to ch. NR 718 or, if applicable, ch. 289, Stats.,
and chs. 500 to 536, the properly owner at the time of excavation must sample and analyze the
excavated soll to determine if residual contamination remains. If sampling confirms that
contamination is present the property owner at the time of excavation will need to determine
whether the material is considered solid or hazardous waste and ensure that any storage,
treatment or disposal is in compliance with applicable standards and rules. In addition, all
-current and future owners and occupants of the property need to be aware that excavation of
the contaminated soil may pose an inhalation or other direct contact hazard and as a result
special precautions may need to be taken to prevent a direct contact health threat to humans.

Filing of Former Telulah Canal

As of the date of this letter, the Department understands that RiverHeath, LLC is working with
the Waste and Materials Management ("Waste") Program for a low hazardous waste exemption
/ approval ("the Approval®) to excavate contaminated soils from the northern portion of the
Property, and dispose of the soils on-site in the former Telulah Canal, dewatered in 2008. In
July 2009, Oscar J. Boldt Construction (“Boldt’) the developer for RiverHeath, LLC, placed an
18-inch compacted concrete cap over the dewatered canal bottom (approximately 11,000 tons
of crushed concrete and clean demolition materials) to eliminate the direct contact concern with
the impacted canal bottom, created by the dewatering of the Telulah Canal. According to the
document, RiverHeath Canal Fill Recommendations, dated April 16, 2009 from River Valley
Testing Corp. and addressed to Boldt, approximately nine feet of material (contaminated soils)
are planned to be placed above the concrete cap followed by a four foot layer of clay and road
sub-base or topsoll to final grade. The final details of placement of the contaminated soll and
additional cover will be determined by the Waste Program. A copy of the Recommendations
can be obtained in the case file in Oshkosh. Once issued, a copy of the Approval can be
obtained from the Waste Program in Green Bay.



Seplember 1, 2009 Finatl Case Closure with Continuing Obligallons Page 3 of 4
WDNR Site Name: Banta Court Properly, 1130 Banta Court, Appleton, W!
WDNR BRRTS Aclivily #: 02-45-548762

Residual Groundwater Contamination

Groundwater impacled by arsenic and benzene contamination greater than enforcement
standards set forth in ch. NR140, Wis. Adm. Code, is present on this contaminated property.
For more detailed information regarding the locations where groundwater samples have been
collected (i.e., monitoring well locations) and the associated contaminant concentrations, refer
to the Remediation and Redevelopment Program’s GIS Registry at the RR Sites Map page at

http:{fdnr.wi.qovioralaw/rrigis/index.htm.

Dewatering Permits

The Department's Watershed Management Program regulates point source discharges of
contaminated water, including discharges 1o surface waters, storm sewers, pits or to the ground
swrface. This includes discharges from construction related dewatering activities, including
utility and building construction.

Based on the concentrations of contaminants remaining in groundwater at this location, it
appears likely that dewatering activities would require a permit from the Watershed
Management Program. If you or any other person plan to conduct such activities, you or that
person must contact that program, and if necessary, apply for the necessary discharge permit.
Additional information regarding discharge permits is available at

hitp://www.dnr.state.wi.us/org/water/wmfww/.

Development at Historic Fill Site or Licensed Landfill Exemption

On May 12, 2008, the Department issued a " Conditional Case-by-Case Grant of Exemption for
the Development of a Property Where Solid Waste has been Disposed, 1130 Banta Court,
Appleton, WI” (the “Exemption”) to Shaw Environmental, Inc. regarding the proposed
remediation and redevelopment of the Property. A copy of the Exemption can be obtained in
the case file in Oshkosh.

Chapter NR 140, Wis. Adm. Code Exemption

Recent groundwater monitoring data at this site indicates that for tetrachloroethylene ("PCE")
and vinyl chloride at GPW-2, benzene at MW-14A and trichloroethylene ("TCE") and vinyl
chioride at monitoring well, MW-41, contaminant levels exceed the NR 140 preventive action
limit (PAL) but are below the enforcement standard (ES). The Department may grant an
exemption to a PAL for a substance of public health concern, other than nitrate, pursuant to s.
NR 140.28(2)(b), Wis. Adm. Code, if all of the following criteria are met:

1. The measured or anticipated increase In the concentration of the substance will be
minimized to the extent technically and economically feasible.

2. Compliance with the PAL is either not technically or economically feasible.
3. The enforcement standard for the substance will not be attainéd or exceeded at the point

of standards application. [Note: at this site the point of standards application is all points
where groundwater is monitored.]



September 1, 2009 Final Case Closure with Conlinuing Obligations Page 4 of 4
WONR Sile Name: Banta Court Properly, 1130 Banla Court, Applelon, WI
WDNR BRRTS Aclivily #: 02-45-548762

4. Any existing or projected increase in the concentration of the substance above the
background concentration does not present a threat to public health or welfare,

Based on the Information you provided; the Depariment believes that these criteria have been
or will be met based on long-term historical monitoring and the remedial action excavation in
November and December 2008. Therefore, pursuant to s. NR 140.28, Wis. Adm. Code, an
exemption to the PAL is granted for PCE and vinyl chloride at GPW-2, benzene at MW-14A and
TCE and vinyl chloride at monitoring well, MW-41. Please keep this letter, because it serves as
your exemption. :

The Department appreciates your efforts to restore the environment at this site. If you have any
questions regarding this closure decision or anything outlined In this lelter, please contact
Jennifer Borski at (920) 424-7887.

Sincerely,

B b

Bruce Urben, Team Supervisor
Northeast Remediation & Redevelopment Program

Attachments:
Figure 22A, Residual Soil Arsenic Distribution in Soll 0 to 4 Feet
Figure 23A, Reslidual Soll Arsenic Distribution in Soil 4 to 8 Feet
Flgure 24A, Residual Soil Lead Distribution in Soil 0 to 4 Feet
Figure 25A, Resldual Soil Lead Distribulion in Soil 4 to 10 Feet
Figure 288, Soll Toluene Groundwaler Pathway Exceedances in Solf 4 to 12 Feet
Figure 29A, Residual Soll Exceedances of PAH Distribution & DRO In Soil 0 to 4 Feet
Figure 29B, Residual Soil Exceedances of PAH Distribution & DRO in Solt 4 to 8 Feet
Figure 2, Kaukauna Ulllities Telulah Canal Invesligation, Sediment Sample Locations, by RMT

Copy: M. Geall, RiverHeath LLC
J, Feldt, Kaukauna Utilities
K. Harkness, City of Appleton
B. Phelps, DNR — Madison, DG/5
J. Brand, DNR - Green Bay
J. Borski, DNR — Oshkosh



KeY

(143 HOY AHAYILD

B0EE0TE (J.Oppiry

oA

i)
0 TD 3 FEET BEEP_

+ itﬁ

() AS3GHC CONCRNTPATOM IR w3fKg
PEDBIAD = SIE SFECIRC RCL-CRICT Colimct

v e e 2033 STL EYCAYAIDN AREA BT
SFEF\E.'iJI (ATHTCRAL) ExCAGIR
0. AT

ir\)) ’

PEFRACME RS B FEET

4 & l§ ﬂ)

‘t"yw g, £

Harf,;. v -o;sl)

AGIFS:

L;” S‘p}!/

# LEseND

# LOHTOING Wikt

& GECPRAZE BIRNGMELL
EXIRASTCN HELL

& G BORNG

Q STOUERI Saung

¥ VERFDATCH SIWFLE

L]

e ST SIVNDARS

1. RANED L2ES BOFATE FOWIR (R319TCM) SIRCARDTS
Z.WIF 2a5L0 0N ST CL TN ALAN, MBSy 1002,

/ /
WG /
/ v
e
.‘I‘;,swt ,
1ty . P
Ty

?cEﬂH:LRhCU‘C‘{ 5%‘4?«2
SAVELE RIS ENCAY .\I:U

VIATER UNDER BULERS

Shaw'" 1ea sy Go.p ke’

Shaw Erabonrental, irc.
1Rl Pg.-wlé:;!

£ 1]
) e A )

Sy

141 { CONSOLIDATED PAPERS

RESIDUAL SOIL
ARSENIC DISTRIBUTION
1N SOIL 0 YO 4 FEET

ey

KAUKAUNA DILUIES $ITE
B LEEY D:ulgE. XAesShest)
A Ve

0 ] R FE2LCT o M.
e mm
I I"“ wan| Rs|t 22A




L EENARARAT A Yenad BTrfiag e 0 TS M IST R SIRNC I3 2 4 a Doma s T

LOCK /i - FOX RIVER AREA INSET ' e

. N/ v "/ 7 s

mt"*\/ 1 '
& 3 T/ .
/' 2 .\73‘ H
<
7y B Wi
F ¥ i)

KEY
{ ) AIFZING CONTENTRATGH 1 mafKy
MA) ROT ANAYIED

REEEZID = 51E SFLCING RUL-DWECT CONINT
)
ECIERREE (S nom)

LS g -
s34
S )

MINICRNS WEL
GEQPRIGE BORANG/MILL
EXIALETAN vEWL

U BCANG

SE BOUNDARY

VATER LNDIR 6UDIE

1-OTES;

1. GRANED 4TS WDLATE FRivin ALIL) STAATALS
AT CAATT AL SITET 2 LAP DD G4 SiW, W SR '\ SHUARYT 2000

3. 564 NERTAADTI 34VEES &i5F LGT RGN AF DEPILS

7 ¥ 3 GIEATIY THAY & FEET
Shaw Cvronmana I RESIDUAL SOIL
SIAW e Sray Copim! rrersn s ARSENIC DISTRIBUTION
@I §11J CONSOLIDATED PAPERS INSOIL 4 TO 8 FEET
2] KAUKALRA UTRITIES SITE i B I T i AL L7 G
R RS e BEB| RS [Sonas]7o® ns| e AdA




e T "
] :

R e o ) - e

N e - L

LOCK 4 - FOX RIVER AREA INSET

LEAD CONCEHTRATON ¢ myfig
(WA} NOT AMALYZED
FEGOOO » SAE SPECHXE RCOL-DRICT CONTAZT
EXCEEDENCE (760ppin)

2003 SGL LLCAVATISH ARIA AND
SIEP-GUE (ALOMRNL) EXCAVATTH

BCUNDASY
Q 10 4 FLEF CEEP

L ¢

e
iy £

3y 4
.‘}(j ‘é&cl N—H 2
, tf‘s‘ﬁ}-";;):};% {: ; o

Uy,
"‘E’A’;’T"H';

[llldi Vi

Y. e
ey, 1) ‘,}_/

1815

ATEIAATEEINT N FEST

1. GRAYTO LAES LOCATE FOEYIL (RSTOITALY SIRRIURIS.

VONTGING VL

- GEUPRUBE BORNGANEL
5 SOL BIRNG

. SOU SAVPLE LOCATON

o SEOUENT SINPLE

v YENBUALDY SWALE

. ATN VESMCALDN SAUSE

TALEN ATTER CRGNAL
SAURLE WaS EXCAYATZD

SITE GanQaar
WATER WNDEIR EVADNG

2. UAT BISED @ §6M, AC TSTE FLEAS, SRR 2002
3 W”E.?.‘.‘(i"’?f.’.fi'n”.‘i il RESIDUAL SOIL
SHAW MasheaGon, e WTasben\trra LEAD DISTRIBUTION
s |¥S 7 MAICONSOLIDATED PAPERS |H SOIL.0 TO 4 FEET

[L2tes]

ULAUHA UTAITIES SNIE

9 ‘i(l 124773 20 02
JRD o 110707 24A

KALk
HHE?!\CM‘F..Q!{_JSHM)
Aupratan, Vigieosa

O 7
I.\arr.
DG3| KO 5




L pttaeseareliavd V& ez 1yt TR InA TS Ao

LOCK 4 - FOX RIVER AREA INSET

) l.%—;) p é:\"eal
3 e’ o
ey 1!:5[6 £y
Aty -J;',?;y\)

[ ) xE25 CONCENTRATION 41 mafdg v
(A} 10T ARSLYZED

FENFEO » STE SPECHC RCOL-ORECT CRNTACT
EACEERANGE lmpprr\‘)

KIFs

4 £
72
;o
£ L St
X I S
i /" 59 fFy,8y
s 1A, 3 7
i/ SR ) r /7
=y (ﬁé?’{{-\} / Q'/ 7/
~ g b 12,0 s
’ ] 7.2 /
A /
£y /
/R /
¥
A
/
/
/
/
LEGEND
& LONEICAINS WELL
2 GEQFRNBE ECRNG/WALL
£ SOL BIRND
. SO SWHE LOCARON

1 CImED LhES
L1202 §3550 O S0, . TOTE RANT, JUNULST 2002,
2 !

oo ammes OTE BTN

" FATER LADER BLRDAG

SECHE FCAVER [HSIGITAL) STRULTLAES.

SWALY RERE NOT TA4DR AT DEFTHS

l}b‘.(-._(‘.‘{\ﬁ_!‘:{l! HET Y éo. verE :
&5 b CFATEX LA 3 FEES
Rl T RESIDUAL SOIL
S Pe S Gop il tmher Botas LEAD DISTRIBUTION
WET 144 GONSOLIDATED PAPERS IN SOIL 4 TO 10 FEET
@ T KAUKAUMA UTHMES SITE | 4| o 5% 1acana[5=C (aazna v
) e, Tl NS] "BhiWG‘ 25A




S TSI e

Bkt G L

T e R N e T T

B B &) PRl

LOCK 4 - FOX RIVER AREA INSET

{ ) TDLUERE CONCENIRATSNE 1 mpfig
telvene > Gud #CA

AROCUNE IR R IET

LONTCR NG wELL
GEQPROIE BORNDAwElL
EXTRIETSON nall
0% BITHG
NERTZATON SAWFLE
hESE YERECATON SINPE
TAXEN FFTER OX iy
TAMAE WAS ENCAVAIED
== —— A VO]

3 WATER WIDER BUildinG

-4 n §O >

LOES

v oom 1. B301E0 LAES ML FOIuEA (e31CsTa) STHaOTURIS
2 V1P BANI0 OOF ST, WG, TRIE FLAY, SMWIAST 2312
S Cavimonea it SOIL TOLYENE GROUNDWATER
ShaW" ita Sav Grop, ' Mty e PATHWAY EXCEEDANCES
&' MJCONSOLIDATED PAPERS 1N SOIL4TO 12FERET
vxaTY KAUZAUHA UTRATIES SITE TR ol © vam o
TSk e BER} RS {75 w57~ ms|¢_outens] 208




‘315

pavel) LU
[ L] B 51
Elia 57070
2
2P 2
13-
(LGEh]
1535
1P i3
Rf ne
LHIND 1348 )
31
269
1040
B ar
’
/. /
2 st
- 155
41
151 FA,‘:‘h “::
%t 7
s | lre J,i:
[
%9 hQT AYLYZED .
il 03
Rl "
Q
"
CLATVRAIL N 3y
ERISIML ML CRAACT A =Ay = »
lozene p2 9 Er_
i £
E1} Hi pﬂ? 5
15003 2010
1523 o i1}
5:¢ 55 Tlisis LT |

Eie]
e
S ez
. e

ns
=
J AN

I

,

< LEGEND

LIUTOATG TEL

CEGARCEE BAANG il

s S BTG

v VER FCATEN §AUPLE

. NINE VER QTN SANPLE
TAHZN PFTER QRGNS
SAUFIE VIS EYCAVATED

i SR BOUNDATY

" PATER UNGER EULECNT

/s
[

DEENT

1, CRAYED LALS 4ACAFE FOAVER (B3
2, W07 BASED €01 $EM, KO TSEE Fuay

Tx) SIACILSES.
LR TN

S, L /57 Sha Emionmentsh ke ™ pEginAL SOH. EXCEEDANGES
AN, },/ NGV hagnrGoni? remscedisde| OF PAN DISTRIBUTION & DRO 1N SOIL
,/s"' N S A o [E5 il COMlsoLioATED PAPERS 0TO4 FEET
=& s WSS 2 KAUKAUNA UTILITIES SITE bl Bl |
e At DGsl M8

Temoin rj

onsed scal B W RCL @ 00 ok Y GUD ey,




vy KOT ABVZED
B IS

SURE i
= H ¥
=k “’""\umu = L—
N 2
1843 5t k
Enpibamaced B rm

Cel N N

SERT] /

Rkoa s

Lo S e A B

LEGEND

VONTORNG Wik
GECPRTEE BORNIAYELL
S BORWG
VERFCANION SWeLE

NI VELRCATON SARFLE
TAEEN AFTER ORCALAL
SWAE VAS DCANTED
rmeam §TE BJUNDARY

WAFER LROIR BULDNG

-

RS
PEFRNNNE HMEHTED 3 CANED LTS ROZVE FGIVEA (BSI6TCL) STRUCIUNS.
ST oom FULR BASED 0 6 BN T§TE AR, JUSNRY 2002

Shaw Endermensd el ™ peginial SOIL EXCEEDANGES

SIAW* s s o ! werren S| OF PAH DISTRIBUTION & DRO IN SOIL
ST 111] CONSOLIDATED PAPERS 4TO BFEET
[L54347,8 mmmwl“[gss‘] (3 o | G F T W),

113) 8203 Cort(E. by STreet
.'v.;.p‘pg-n.\‘;‘mm?s i DGS) Mil &

29B




939 1Eiey

PRl . -QIHSTIONIC NIZB JAYH Y2NV INVId 1=yt WGhRICd
oo o e o D -% SHL N 3SOHL SNIOrPoN] “AUS SHL KO STUNLONNIS 3HL 40 3NCST
FEGL=ELL0T N WolpRorT
Lisionalided NOLVWYOANI SIHL 40 SSINLIFWOD ¥O AJvanooy HOd
00T ATerLOs 2o TIBISNOSIY JON S CNY SMIHIO AR Q30IN0Nd NOLLYNHOINI JELIREA -
<300 seista Lol B T DAY | TON SVH LN "NMOHS JSOHL WO¥d A9VA AYR ¥O JRONTHS 3nWH AR (SLYWIXONdaY) Hid30 atvm () e _
EN TN ) R = soNEa T o G 108 4G DTN, S 08 S i LGNS @S o5 ool :
= i b ’ |
100 ON TO¥d s THOoR 1S e e iy OL IGINON AW < SIHL NO NAOHS SIMNWAL 3US FHL "L SNOWYDOT TNYS
A O e e =
HYS 025 # S2LON an=zo3I1
SNOLLYDOT T1d AN 2 1S
t
NOLLYDILSSANE TYNYD HYIIZL i i 7 e
SELALLA YNAYINYY 1yo3roud e o N A Lnyd ~_ 2/
= RS TRVOLISORGDD - (OB 2
znul
15 ANNZOMIN
4 T e i oL m.mw...ch Oy

LTYHESY ¢
ONULSRGE Mm,.g Hibroy
Nt ™Moy

. LNZHNILNGD ssvun oo Ry, . :
- YL 10 mozpwom ; AN g, *rkasy .
T —  m@NOGNYEY < T T % .

45 HHOP
i

BAVNO/SSYHS ONUSIK 1

ALTWINOD WO JIVHGSY ONUSDE

IAEOISNYUL
TAVUD/SSYED ONLLSIXZ

TYNVD HYIOTEL

LIVHASY ONUSHE (5%)

50033V

t i 3AHA LIYHASY
HINYOASNVUL
Y3InE0d

m.@,éu\mﬂuu uzﬁum...rv

e~

A2AM KO

pLores ”‘ t
LTS
T e’

e

.Ol.?.l.
R

bl

Y <
=

Sapiplgeryiaad

=)

o PPEIIl
el B
g Wit
el ymal BRU

3w

$E5D] PR
pheal I

Fezo)

ghivay
RS

W e

qoAd I!{ r'fz

" B e

P

ML

—_—n emaa s 2B EES ETh RuE B

W



ATTACHMENT D
Closure Letter
M-I, LLC VPLE

See Attached September 1, 2009 Case Closure Letter, “M-I, LLC”

Attachment D - Certificate of Completion — M-I, LLC — BRRTS No. 06-45-548615



State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Oshkosh Service Center

Jim Doyle, Governor 625 East Gounty Road Y, STE. 700

Maithew J. Frank, Secrefary Oshkosh, WI 54901-9731

VISCONSIN Ronald W. Kazmierczak, Regionai Director TELEPHONE 920-424-3050
DEPT, OF NATURAL RESOURCES FAX 920-424-4404

September 1, 2009

JIM DROUGHT

SHAW ENVIRONMENTAL & INFRASTRUCTURE INC
111 W PLEASANT ST STE 105

MILWAUKEE WI 53212-3939

SUBJECT: Final Case Closure with Continuing Obligations
WDNR Site Name: M-, LLC, 1130 Banta Court (formerly John St.), Appleton, WI
WDNR BRRTS Activity #: 02-45-181585

Dear Mr. Drought:

On August 14, 2009, the Northeast Region Closure Committee reviewed the above referenced
case at 1130 Banta Court in Appleton, Wisconsin (“the Property”) for closure. This committee
reviews environmental remediation cases for compliance with state laws and standards to
maintain consistency in the closure of these cases.

Based on the correspondence and data provided, it appears that this case meets the closure
requirements in ch. NR 726, Wisconsin Administrative Code. The Department considers this
case closed and no further investigation or remediation is required at this time; however, current
and future property owners must comply with certain continuing obligations as explained in this
letter.

GIS Regqistry

This site will be listed on the Remediation and Redevelopment Program’s GIS Registry. The
specific reasons are summarized below:

o Residual soil contamination exlists that must be properly managed should it be
excavated or removed
o Groundwater contamination is present above Chapter NR 140 enforcement standards

This letter and information that was submitted with your closure request application will be
included on the GIS Registry. To review the sites on the GIS Registry web page, visit the RR
Sites Map page at http://dnr.wi.gov/org/aw/rr/gisfindex.htm. If the property Is listed on the GIS
Regisiry because of remaining contamination and you intend to construct or reconstruct a well,
you will need prior Department approval in accordance with s. NR 812.09(4)(w), Wis. Adm.
Code. To obtain approval, Form 3300-254 needs to be completed and submitted to the DNR
Drinking and Groundwater program'’s regional water supply specialist. This form can be
obtained on-line hittp://dnr.wi.gov/orgiwater/dwg/3300254.pdf or at the web address listed above
for the GIS Registry.

dnr.wi.gov Quality Natural Resources Management _
wisconsin.gov Through Excellent Customer Service Pidedcn

a2
Papat



September 1, 2009 Final Case Closure wilh Continuing Obligallons Page 2 of 4
WODNR Site Name: M-1, LLC, 1130 Banta Court, Appleton, Wi
WDNR BRRTS Aclivily #: 02-45-181585

Closure Conditions

Please be aware that pursuant to s. 292,12 Wisconsin Statutes, compliance with the
requirements of this letter is a responsibility to which the current property owner and any
subsequent properly owners must adhere. You must pass on the information about these
conlinuing obligations to the next properly owner or owners. If these requirements are not
followed or if additional information regarding site conditions indicates that contamination on or
from the site poses a threat to public health, safety, welfare, or the environment, the Department
may take enforcement actlon under s. 292,11 Wisconsin Statutes to ensure compliance with the
specifled requirements, limitations or other conditions related to the property or this case may
be reopened pursuant to s, NR 726.09, Wis. Adm. Code. The Department intends to conduct
inspections in the future to ensure that the conditions included in this letter are met.

Residual Scil Contamination

Residual soil contamination remains throughout the Properly as indicated on the attached
Figures 33, 34, 35 and 36 (post-excavation residual chromium and sulfate distributions In soil
from zero to four feet below ground surface and four feet to bedrock, respectively) and in the
information submilted to the Department of Natural Resources. If soil in the specific locations
described above is excavated in the future, then pursuant to ch. NR 718 or, if applicable, ch.
289, Stats., and chs. 500 to 536, the property owner at the time of excavation must sample and
analyze the excavated soil to determine if residual contamination remains. If sampling confirms
that contamination is present the property owner at the time of excavation will need to determine
whether the material is considered solid or hazardous waste and ensure that any storage,
treatment or disposal is in compliance with applicable standards and rules. In addition, all
current and future owners and occupants of the property need to be aware that excavation of
the contaminated soil may pose an inhalation or other direct contact hazard and as a result -
speclal precautions may need to be taken to prevent a direct contact health threat to humans.

Residual Groundwater Contamination

Groundwater impacted by chromium and sulfate contamination (and color) greater than
enforcement standards set forth in ss. NR140.10 and NR 140.20, Wis. Adm. Code, is present
on this contaminated properly and sulfate greater than the enforcement standard is present off
this contaminated property. Off-property owners have been notified of the presence of
groundwater contamination. For more detailed information regarding the locations where
groundwater samples have been collected (.e., monitoring well locations) and the associated
contaminant concentrations, refer to the Remediation and Redevelopment Program’s GIS
Registry at the RR Sites Map page at http://dnr.wi.goviorglaw/ri/gis/index.him.

Dewatering Permits

The Department's Watershed Management Program regulates point source discharges of
contaminated water, including discharges to surface waters, storm sewers, pits or to the ground
surface. This includes discharges from construction related dewatering activities, including
utility and building construction.

Based on the concentrations of contaminants remaining in groundwater at this location, it
appears likely that dewatering activities would require a permit from the Watershed
Management Program. If you or any other person plan to conduct such activities, you or that



September 1, 2009 Final Case Closure with Continuing Obligations Page 3 of 4
WDNR Sile Name: M-I, LLC, 1130 Banta Court, Appleton, Wi
WDNR BRRTS Aclivily #: 02-45-181585

person must contact that program, and if necessary, apply for the necessary discharge permit.
Additional information regarding discharge permits is available at
hitp:/fwww.dnr.state.wi.us/orgiwaterfwmiww/

Development at Historic Fill Site or Licensed Landfill Exemption

On May 12, 2008, the Department issued a ” Conditional Case-by-Case Grant of Exemption for
the Development of a Property Where Solid Waste has been Disposed, 1130 Banta Court, Appleton,
WI” (the “Exemption”) to Shaw Environmental, Inc. regarding the proposed remediation and
redevelopment of the Property. A copy of the Exemption can be obtained in the case file in
Oshkosh.

Chapter NR 140, Wis. Adm. Code Exemption

On September 9, 2008, the Department issued a “NR 140.28 Exemption for Sulfate in
Groundwater” that allowed for submittal of a request for closure under ch. NR 726, Wis. Adm.
Code. In that letter, the Department granted an exemption to the enforcement standard for
sulfate at the monitoring points listed. A copy of the exemption is attached.

Chapter 30 Permit Requirements

The Department's Water Division issued a Chapter 30 permit on October 3, 2008 to Tanesay
Development, LLC / RiverHeath, LLC, (‘RiverHeath”) allowing for the abandonment of the
Telulah Canal, creation of the Telulah Pond and construction of the mixed-use neighborhood
with detailed conditions. Permit items #36 - 41 include the requirement for on-going analysis of
groundwater from monitoring wells, MW-17, MW-32, MW-33 and MW-49 and submittal of
documentation to the Department. In a letter dated May 10, 2008, RiverHeath accepted
responsibility for the monitoring wells listed above. The locations of the wells are shown on the
attached Figure 35A, Sulfate Distribution in Water Table Wells. A copy of the Chapter 30 permit
can be obtained in the case file in Oshkosh or from the Water Management Spegialist in Green
Bay.

Filing of Former Telulah Canal

As of the date of this letter, the Department understands that RiverHeath, LLG is working with
the Waste and Materials Management ("Waste") Program for a low hazardous waste exemption
/ approval (“the Approval”) to excavate contaminated soils from the northern portion of the
Property, and dispose of the soils on-site in the former Telulah Canal, dewatered in 2008. In
July 2009, Oscar J. Boldt Construction ("Boldt”) the developer for RiverHeath, LLC, placed an
18-inch compacted concrete cap over the dewatered canal bottom (approximately 11,000 tons
of crushed concrete and clean demolition materials) to eliminate the direct contact concern with
the impacted canal bottom, created by the dewatering of the Telulah Canal. According to the
document, RiverHeath Canal Fill Recommendations, dated April 16, 2009 from River Valley
Testing Corp. and addressed to Boldt, approximately nine feet of material (contaminated s0ils)
are planned to be placed above the concrete cap followed by a four foot layer of clay and road
sub-base or topsoil to final grade. The final details of placement of the contaminated soil and
additional cover will be determined by the Waste Program. A copy of the Recommendations
can be obtained in the case file In Oshkosh. Once Issued, a copy of the Approval can be
obtained from the Waste Program in Green Bay.



Seplember 1, 2009 Final Case Closure vith Conlinuing Obligations Page 4 of 4
WONR Site Name: M-l, LLGC, 1130 Banta Court, Appleton, WI
WDNR BRRTS Activily #: 02-45-181585

Post-Closure Notification Requirements

In accordance with ss, 292.12 and 292,13, Wis. Stats., the property owner must notify the
Department before making changes that affect or relate to the conditions of closure in this letter.
For this case, examples of changed conditions requiring prior notification include, but are not
limited to: :

» Abandonment of monitoring wells, MW-17, 32, 33 (located on-site) and MW-49 (located
off-site). '

Please send wrilten notificalions in accordance with the above requirements to the Oshkosh
DNR Service Center at 825 East County Road Y, Suite 700, Oshkosh, Wl 64901-9731, to the
attention of Jennifer Borski or “Remediation and Redevelopment Program, Project Manager for
Outagamie County”.

The Depariment appreciates your efforls to restore the ehvironment at this site. If you have any
questions regarding this closure decision or anything oullined in this letter, please contact
Jennifer Borski at (920) 424-7887,

Sincerely,

B o

Bruce Urben, Team Supervisor :
Northeast Remediation & Redevelopment Program

Attachments: '
Figure 33, Post-Excavation Residual Ghromium (IIl) Distribution in Soil 0to 4 Feel
Figure 34, Post-Excavation Residual Chromium (Ill) Distribution in Soil 0 to Bedrock
Figure 35, Post-Excavation Residual Sulfate Distribution in Soll 0 to 4 Feet
Figure 36, Post-Excavation Residual Sulfate Distribution in Soil 0 to 12 Feet
NR 140.28 Exemption for Sulfate in Groundwater, dated September 9, 2008
Figure 35A, Sulfate Distribution in Water Table Wells

Copy: M. Geall, RiverHeath LLC
J. Feldt, Kaukauna Utilities
K. Harkness, Cily of Appleton
B. Phelps, DNR ~ Madison, DG/5
J. Brand, DNR — Green Bay
J. Borski, DNR - Oshkosh
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Oshkosh Service Center

Jim Doyle, Governor 625 East C { STE. 700
Matthow J. Frank, Secretary e G atkost Wl 40013731

WISCONSIH Ronald W, Kazm[erczak,,Reg!onal Diractor TELEPHONE 920-424-3050
DEPT. OF HATURAL RESOURCES ' FAX 920-424-4404

September 9, 2008

Mr. David McMurlry

Shaw Environmental Liability Solutions, LLC
4005 Port Chicago Highway :
Concord, CA 94520-1122

SUBJECT:  NR 140.28 Exemptlon for Sulfate In Groundwater at
WDNR Site Name: M-, LLC
1130 Banta Ct (formerly John St), Appleton, WI
WDNR ERP #: 02-45~181585
WDNR VPLE #t: 06-45-548615

Dear Mr. McMurtry:

On June 4, 2008, the Department received the Wisconsin Adminisirative Code Chapter NR
140,28 Exemption Request (Exemption Request) from Shaw Environimental, Inc. (Shaw) for
sulfate In groundwater at the property at 1130 Banta Court (formerly East John Street) in
Applelon, Wisconsin (the Property). :

Recent groundwater monitoring data at this site Indlcates exceedances of the ch. NR 140, Wis,
Adm. Code, enforcement standard for sulfate at MW-3AR, MW-4, MW-4A, MW-5, MW-7A, MW-
9R, MW-9AR, MW-10, MW-10A, MW-11, MW-11A, MW-12, MW-12A, MW-13AR, MW-17A,
MW-18, MW-19, MW-20, MW-21, MW-31, MW-32, MW-37, MW-41, MW-42, MW-50, Extraclion
Well, GPW-3R, AT-1, and TR-2 and exceedances of the prevenlive actlon limit for sulfate at
MW-2AR, MW-8, MW-13R, MW-21A, MW-33, MW-36, MW-49 (off-site) and GPW-5. The
Department may grant an exemplion for a substance of public welfare concern, or nitrate,
pursuant to s, NR 140.28(2)(a), WIs. Adm. Codes, If actlons have been taken to achieve the
lowest possible concentration for that substance which is technically and economlcally feasible
and the existing or anticipated Increase in the conceniration of that substance does not present
a threat to public health or welfare.

Based on the information provided, the Department belleves that the above criterla have been
or will be met bacause of the Interim action excavation In June 2003, the long-term monitoring of
sulfate from 1998 to 2008 and the discussion presented in the Exemption Request, Including the
remaedial options analysis (Sec. 7.1.2 and Table S-6)}. Therefors, pursuant to s. NR 140.28(2)(a),
Wis. Adm. Code, an exemption to the enforcement standard is granted for sulfate at the
monitoring polnts listed above. This leiter serves as your exemption. With this exemption, you
may cease Investigation of the sulfate in soll and groundwater and submit a request for closure
under ch. NR726, Wis. Adm. Cods for the M-I LLC environmental repalrcase, WDNR BRRTS
#02-45-1815685,

dnr.awl.gov : Qualily Natural Resources Management .
wisconsin.gov Through Excellent Customer Service pisd o




September 9, 2008 WDNR Site Name: M-I, LLC 2
1130 Banta Ct (formerly John St}), Appleton, Wi
WDNR ERP #: 02-45-181585
WDNR VPLE #: 06-45-548615

Pleass note that significant sulfate contamination remalns In soll and groundwater throughout
the properly. Remairing soll and groundwater contamination will be addressed at the time of
closure, including entry on the Remediation and Redevelopment Program's GIS Registry.
Based on the known soll and groundwater contaminatlon and behavior of the sulfate plums,

additlonal exemptions under s. NR 140.28(1)(a), Wis. Adm. Code may be required to alter the
site.

The Dapaﬁment appraclates your efforts to restore the environment at this site. If you have any

questlons regarding this exemption, please contact Jennifer Borski in Oshkosh at (920) 424-
7887,

Sincerely,

26U —

Bruce Urben
Northeast Remediation & Redevelopment Team Supsrvisor

Copy: J. Drought, Shaw
M. Bergeon, Shaw
J. Feidt, Kaukauna Ulilities
R. Heinemann, Boardman Law
A. Leuterman, M-I, LLC
J. Borski, DNR, Oshkosh
B. Phelps, DNR, Madison ~ DG/5
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ATTACHMENT E
Closure Letter
M-I, LLC VPLE

See Attached February 19, 2009 Case Closure Letter

Attachment E - Certificate of Completion — M-I, LL.C — BRRTS No. 06-45-548615



ENVIRONMENTAL & REGULATORY SERVICES DIVISION

. BUREAU OF PECFA

376 Cily Gentor, Sulle |

Oshkosh, Wisconsin 54901-1805

commerce.wl.gov TTY: Contact Thiough Relay

A o ' Fax: (920) 424-0217
lsco ns ln Jim Doyls, Goveroor
Richard J. Leinankugsel, Secratary

Departmenl of Commerce

February 19, 2009

Mr. Mark Geall

RiverHeath LLC -

619 South Olde Oneida Street, STED
Appleton, WI 54911

RE: Final Clasure

Commerce # 54916-2756-30-A DNR BRRTS # 02-45-272992
M-I LL.C, 1130 E. John Street, Appleton

Dear My, Gsall:

The Wisconsin Department of Commerce (Commerce) has received the item required as a condition for

closure of the site referenced above. This site Is now listed as “closed” oh the Commerce database and

will be included on the Department of Natural Resources (DNR) Geographic Information System (GIS) -
Registry of Glosed Remediation Sites to address residual soil contamination. If you Intend to construct t a-
potable well on this property, you must get prior DNR approval.

All current and fulure owners and occupants of the property need to be aware that excavation of -
contaminated soll may pose a hazard, The property owner at the fime of excavation must determine if the
excavated soll is contaminated. If contamination Is present, the property owner must ensure that disposal -
is in compliance with applicable State regulations and standards.

‘Itis In your best interest to keep all documentation related to environmental activities at your site.

Thank you for your efforts to bring this case to closure. [f you have any questions, please contact me in
writing at the lsfterhead address or by telephone at (220) 424-0046.

Sincerely,

/ﬁgf Y7/

Robert H. Klauk
Senior Hydrogeologist
Site Review Section

cc: Charles J. Zimney - Shaw Environmental, Inc.



ATTACHMENT F
Exemption for Development of a Historic Fill Site
M-I, LLC VPLE

See attached May 12, 2008 Conditional Grant of Exemption

Attachment F - Certificate of Completion — M-I, LLC — BRRTS No. 06-45-548615



_ State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Oshkosh Service Center

Jim Doyle, Governor 625 East County Road Y, STE. 700
' At A . Malthew J. Frank, Secrelary ) Oshkosh, Wl 549201-9731
VISCONSI ! Ronald W. Kazmierczak, Regional Director TELEPHONE 920-424-3050
DEPT. OF NATURAL RESOURCES ) FAX 920-424-4404
May 12, 2008
Mr. Mark Bergeon FID#: 445031400 & 445011600
Shaw ' Outagamie Counly

790 Marvelle Lane
- Green Bay, Wi 54304

Subject: Conditional Case-by-Case Granl of Exemplion for the Dévelopment of a Properly
Where Solid Waste has been Disposed, 1130 Banla Court, Appleton, Wi

Dear Mr. Bergeon:

We have reviewed your request dated March 26, 2008 for a grant of exemption from regulalion
under s. NR 506.085, Wis. Adm. Code. Based on that evalualion, the Department is issuing this
general grant of exemplion from the prohibitions conlained in s. NR 506.085, Wis. Adm. Code. You
must comply with the conditions of this grant of exemption in order to maintain the exemption. This
grant of exemplion is limited lo the proposed changes described in your application. If you are
considering additional changes beyond those described in the application, a new applicalion must be
submitted 1o the depariment for approval.

Please review the information contained in the publicalion Development al Historic Fill Sites and
Licensed Landiills: Considerations and Potential Problems PUB-RR-685 lo assist you in prevenling
environmental or safely problems during and afler development. We would like to parlicularly draw
your attention to the public safety risk posed by the explosive potential for methane gas that may be
present on a property due to the presence of decomposing solid waste.

You are reminded that this approval does not relleve you of obligations 1o meet all olher applicable
fecleral, state and local permits, as well as zoning and regulatory requirements. If you have any
questions concerning this lelter, please contact Jennifer Borski at (920) 424-7887 or by email to
jennlier.borski@wisconsin.gov.

Sincerely,

Bruce Urben
Remediation and Redevelopment Program Supervisor, Northeast Region

e Jelf Feldl, Kaukauna Utilities, PO Box 1777, Kaukauna, W1 54130

Mark Geall, Tanesay, 1335 N. Dearborn #4, Chlcago, IL 60610

Bruce Roskom, City of Appleton, Communily Development, 100 N. Appleton St,
Appleton, W1 54911-4799

Ji:Borskl = DNR; @shkoshz::3

File copy- WMM/3, Madison and WMM, Green Bay

dnr.wi.gov Quality Natural Resources Management
wisconsin.gov Through Excellent Customer Service Froled on

Recyclad
Pepet



Conditional Case-by-Case Grant of Exemplion
M-1 LLC VPLE
WDNR BRRTS #: 06-45-548615

BEFORE THE
STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

CONDITIONAL GRANT OF EXEMPTION
FOR
DEVELOPMENT ON A PROPERTY
WHERE SOLID WASTE HAS BEEN DISPOSED

FINDINGS OF FACT

The Department finds that:

i

2,

Kaukauna Utilities owns the properly located at 1130 Banta Court, Appleton, Wisconsin.
Solid waste has been disposed of at this property and remains at this property.

Mark A. Bergeon of Shaw Environmental, Inc. (“Shaw") has submiited a request dated
March 26, 2008 for an exemption from the prohibition in NR 506.085, Wis. Adm. Code.
The request has been submitted under the seal of a professional engineer or a
professional geologist relating to the proposed development and the environmental
conditions at the property. ' .

Based upon the information provided to the Department, the proposed development at
the properly is not expected to cause future exceedances of applicable soil and
groundwater standards.

Additional documents considered in review of the exemption request include the
following:

Additional Information — Development at Historic Fill Site or Licensed Landlfill ~
Exemplion Request, dated April 29, 2008, submitted by Shaw.

Construction Project Consolidated Application (DNR Form 3500-053) for Project
RiverHeath, dated March 24, 2008, submitted by Gary Raasch of Hey and Associates,
Inc. on behalf of Mark Geall of Tanesay Development LLC.

Site Investigation / Remedial Action Plan, dated February 2007, submitted by Shaw.

Additional facts relevant to the review of the grant of exemption modification request
include the following:

Shaw entered the Voluntary Party Liability Exemption ("VPLE") Program in January
2007. The site investigation and remedial action must be approved by the Remediation
and Redevelopment (“RR") Program prior to issuance of a certificate of completion
under s. 292.15, Wis. Stats.

The Department approved groundwater pathway and direct contact site-specific residual
contaminant levels ("SSRCLs”) for soil on April 4, 2008. Shaw has delineated SSRCL
exceedances at the property.

The 16-acre property is predominantly vacant since building demolition in 2001 and
covered with an impermeable surface (e.g. vegetation and gravel). As a result,
groundwater has been monitored under primarily impermeable conditions from 2001 to
2008.

Page 2 of 5



Conditlonal Case-by-Case Grant of Exemplion
M-I LLC VPLE
WDNR BRRTS #: 06-45-548615

7. If the conditions set forth below are complied with, the development of the property will
not result in environmental poliution as defined in ss. 289.01(8) and 299.01(4), Wis.
Stats.

CONCLUSIONS OF LAW

1. The Deparlment has the authority under s. NR 500.08(4), Wis. Adm. Code to issue an
exemption from the prohibition In s. NR 506.085, Wis. Adm. Code, if the proposed
development will not cause environmental pollution as defined in ss. 289.01(8) and
299.01(4), Wis. Stats.

2. The Department has authority to approve a grant of exemption with conditions if the
conditions are necessary to ensure compliance with the applicable provisions of
chapters NR 500 to 538, Wis. Adm. Code, or to assure that environmental pollution will
not occur,

3. The conditions set forth below are necessary to ensure compliance with the applicable
provisions of chapters NR 500 to 538, Wis. Adm. Code, and to assure that
environmental pollution will not occeur.

4, In accordance with the foregoing, the Department has the authority under s. NR
500.08(4), Wis. Adm. Code, to issue the following conditional grant of exemption.

CONDITIONAL GRANT OF EXEMPTION

The Department hereby issues an exemption to from the prohibition in s. NR 506.085, Wis.
Adm. Cade for development on a property which contains solid waste as proposed in the
submittal dated April 29, 2008, subject to the following conditions:

1. No action related to the development of the property may be taken which will cause a
significant adverse impact on wetlands as provided in ch. NR 103, Wis. Adm. Code.

2. No action related to the development of the property may be taken which will cause a
significant adverse impact on crilical habitat areas, as defined in s. NR 500.03(55), Wis.
Adm. Code.

3. No action related to the development of the property may be taken which will cause a
detrimental effect on any surface water, as defined in s. NR 500.03(62), Wis. Adm.
Code.

4. No action related to the development of the property may be taken which will cause a
detrimental effect on groundwater, as defined in s. NR 500.03(62), Wis. Adm. Code, or
will cause or exacerbate an altainment or exceedance of any preventive action limit or
enforcement standard at a point of standards application as defined in ch. NR 140, Wis.
Adm. Code.

Page 3 of



Conditional Case-by-Gase Grant of Exemption

M-1LLC VPLE

WDNR BRRTS it 06-45-548615

5. No action related to the development of the property may be taken which will cause a

migration and concentration of explosive gases in any structures in excess of 25% of the
lower explosive limit for such gases at any time. No actions may be taken which will
cause a migration and concentration of explosive gases in the soils outside of the limits
of solid waste disposal within 200 feet of the property boundary or beyond the property
boundary In excess of the lower explosive limit for such gases at any time. No actions
may be taken which will cause a migration and concentration of explosive gases in the
air outside of the limits of solid waste disposal within 200 feet of the landfill boundary or
beyond the landfill property boundary in excess of the lower explosive limit for such
gases at any time.

6. No action related to the development of the property may be taken which will cause an
emission of any hazardous air contaminant exceeding the limitations for those
substances contained In s. NR 445,03, Wis Adm. Code.

7. No action related to the development of the property may be taken which will cause an
exceedance of a soil clean up standard in ch. NR 720, Wis. Adm. Code.

8. This exemption shall transfer with changes In property ownership. In accordance with
5.289.46(2), Stats., any person having or acquiring rights of ownership in land where a
solld or hazardous waste disposal facility was previously operated may not undertake
any activities on the land which interfere with the closed facility causing a significant
threat to public health, safety or welfare. The Department of Natural Resources should
be contacted to discuss any proposed changes to avoid activities that could violate the
statute.

9. This grant of exemption is limited to the proposed changes described In your application.
If you are considering additional changes beyond those described in the application, a
new application must be submitted to the department for approval.

10. A soil management plan must be prepared, reviewed and approved by the RR Program
prior to excavation. The soil management plan must address the potential for reuse of
excavated solid waste (black silly sand, brick rubble in soll and wood debtis in soil) on
the property. A one-time disposal exemption by the Waste and Materials Management
(“WMM") Program may be necessary.

11. Placement of excavated solid waste In the Telulah Canal must be approved by the WMM
Program by receipt of a low hazardous waste exemption, the Division of Water by
receipt of a Chapter 30 permit and approved by the United States Army Corps of
Engineers.

12. Institutional controls required for the property by the RR and WMM Programs must be
implemented.

The Depariment reserves the right to require the submittal of additional information and to
modify this grant of exemption at any time, if in the Department's opinion, modifications are
necessary. Unless specifically noted, the conditions of this grant of exemption do not
supersede or replace any previous conditions of approval for this property.
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Condilional Case-by-Case Grani of Exemplion
M-l LLC VPLE
WDNR BRRTS {#: 06-45-5486156

NOTICE OF APPEAL RIGHTS

If you believe that you have a right to challenge this decision, you should know that Wisconsin
statutes and administrative rules establish time periods within which requests to review
Department decisions must be filed.

For judicial review of a decision pursuant to section 227.52 and 227.53, Stals, you have 30 days
after the decision is mailed, or otherwise served by the Department, to file your petition with the
appropriate circuit court and serve the petition on the Department. Such a petition for judicial

- review shall name the Department of Natural Resources as the respondent.

Dated: \5\"13 -~ ﬁ )

DEPARTMENT OF NATURAL RESOURCES
For the Secretary :

\/%/C.s \/(/x k/\——
Bruce G. Urben
Northeast Region

& :
A.}w—k\ —L’%a.r\)b&x 5713768
Jennifer Borskl, Hdrogeologist
Northeast Ragion
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